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Forms of Crime
Unit-1: Conventional Crimes Crimes against property — Theft — Robbery — Dacoity. Crimes
against persons: Murder, Rape, Assault, Kidnapping and Abduction.

Unit-11: White Collar Crime White Collar Crimel — Causes — Societal Reaction —
Corporate Crimes — Corruption, Tax Evasion, Counterfeiting, Frauds by banking and non-
banking institutions, Insurance frauds and other economic offences. Problems in preventing
White Collar Crime. Cyber Crimes: Phishing, Crimes against women in cyberspace, cyber
bullying, cyber stalking, Identity Frauds etc.

Unit-111: Organized Crimes Definition and characteristics of Organized Crimes |,
Organization and Structure of Criminal gangs, Crime syndicate, Racketeering. Automobile
theft, Gambling, Political Graft, Drug trafficking — Golden Crescent and Triangle.
Environmental Crimes, Narco-Terrorism.

Unit-1V: Terrorism Terrorism — Origin — Causes and Consequences. Forms —
Revolutionary, Nationalist, and Bio-Terrorism. Different types of Terrorist manifestations

in India — Extremism. Militancy, Naxalite, and Insurgency.

Unit-V: Victimless Crimes Prostitution, Homosexuality, Alcoholism1l and Drug Abuse .
NDPS Act. Treatment of Addicts — Alcoholic anonymous and De-addiction Centres.
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Crime

Crime is an intentional act of commission or omission by a person or group in violation
of Law (Statutory Law, Judicial Precedents, Special or Local Law(s) in force) and
sanctioned by state as Felony or Misdemeanor.

Felony

All serious crimes are a felony. The punishment was death or forfeiture imposed
by Court of Law
Example: Murder, Rape, Kidnapping

Misdemeanor
A less serious class of offences, misdemeanors which were punishable by imprisonment
or fine. Example: Petty Theft, Public Nuisance.

INDIAN PENAL CODE, 1860

CRIMINAL LAW (AMENDMENT) ACT, 2018

Crimes against Person

The term “crimes against the person” refers to a broad array of criminal offenses which
usually involve bodily harm, the threat of bodily harm, or other actions committed against
the will of an individual.

IPC Sec 299.Culpable homicide.—Whoever causes death by doing an act with the
intention of causing death, or with the intention of causing such bodily injury as is likely
to cause death, or with the knowledge that he is likely by such act to cause death,
commits the offence of culpable homicide. Example:A knows Z to be behind a bush. B
does not know it. A, intending to cause, or knowing it to be likely to cause Z's death,
induces B to fire at the bush. B fires and kills Z. Here B may be guilty of no offence; but
A has committed the offence of culpable homicide

IPC Sec 300. Murder - culpable homicide is murder, if the act by which the death is
caused is done with the intention of causing death.

Example:A shoots Z with the intention of killing him. Z dies in consequence. A commits
murder

IPC Sec 302. Punishment for murder.—whoever commits murder shall be punished
with death or [imprisonment for life], and shall also be liable to fine.
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IPC Sec 304A. Causing death by negligence.—Whoever causes the death of any person
by doing any rash or negligent act not amounting to culpable homicide, shall be punished
with imprisonment of either description for a term which may extend to two years, or
with fine, or with both

Example: A hits B with a vehicle, B died in spot. A confessed that he used his
phonewhile driving the car.

IPC Sec 306. Abetment of suicide.—If any person commits suicide, whoever abets the
commission of such suicide, shall be punished with imprisonment of either description
for a term which may extend to ten years, and shall also be liable to fine.

IPC Sec 307. Attempt to murder.—Whoever does any act with such intention or
knowledge, and under such circumstances that, if he by that act caused death, he would
be guilty of murder, shall be punished with imprisonment of either description for a term
which may extend to ten years, and shall also be liable to fine; and if hurt is caused to
any person by such act, the offender shall be liable either to [imprisonment for life].
Example:A shoots at Z with intention to kill him, under such circumstances that, if death
ensued A would be guilty of murder. A is liable to punishment under this section.

IPC Sec 309. Attempt to commit suicide.—Whoever attempts to commit suicide and
does any act towards the commission of such offence, shall be punished with simple
imprisonment for a term which may extend to one year [or with fine, or with both.]

IPC Sec 319. Hurt.—Whoever causes bodily pain, disease or infirmity to any person is
said to cause hurt

IPC Sec 320. Grievous hurt.—The following kinds of hurt only are designated as
“grievous”i—

First—Emasculation.

Secondly.—Permanent privation of the sight of either eye.

Thirdly.—Permanent privation of the hearing of either ear.

Fourthly.—Privation of any member or joint.

Fifthly.—Destruction or permanent impairing of the powers of any member or joint.
Sixthly.—Permanent disfiguration of the head or face.

Seventhly.—Fracture or dislocation of a bone or tooth.

Eighthly.—Any hurt which endangers life or which causes the sufferer to be during the
space of twenty days in severe bodily pain, or unable to follow his ordinary pursuits.
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IPC Sec 359. Kidnapping.—Kidnapping is of two kinds: kidnapping from [India], and
kidnapping from lawful guardianship.

IPC Sec 360. Kidnapping from India.—Whoever conveys any person beyond the limits
of [India] without the consent of that person, or of some person legally authorised to
consent on behalf of that person, is said to kidnap that person from [India].

IPC Sec 361. Kidnapping from lawful guardianship.—Whoever takes or entices any
minor under [16] years of age if a male, or under [18] years of age if a female, or any
person of unsound mind, out of the keeping of the lawful guardian of such minor or
person of unsound mind, without the consent of such guardian, is said to kidnap such
minor or person from lawful guardianship.

IPC Sec 362. Abduction.—Whoever by force compels, or by any deceitful means
induces, any person to go from any place, is said to abduct that person.

IPC Sec 363. Punishment for kidnapping.—Whoever kidnaps any person from [India]
or from lawful guardianship, shall be punished with imprisonment of either description
for a term which may extend to 7 years, and shall also be liable to fine

IPC Sec 375. Rape. —A man is said to commit “rape” if he—

(a) penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of
a woman or makes her to do so with him or any other person; or

(b) inserts, to any extent, any object or a part of the body, not being the penis,
into the vagina, the urethra or anus of a woman or makes her to do so with him or any
other person; or

(c) manipulates any part of the body of a woman so as to cause penetration into
the vagina, urethra, anus or any part of body of such woman or makes her to do so with
him or any other person; or

(d) applies his mouth to the vagina, anus, urethra of a woman or makes her to do
so with him or any other person,
First.—Against her will.
Secondly.—Without her consent.
Thirdly.—With her consent, when her consent has been obtained by putting her or any
person in whom she is interested, in fear of death or of hurt.
Fourthly.—With her consent, when the man knows that he is not her husband and that
her consent is given because she believes that he is another man to whom she is or
believes herself to be lawfully married.
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Fifthly.—With her consent when, at the time of giving such consent, by reason of
unsoundness of mind or intoxication or the administration by him personally or through
another of any stupefying or unwholesome substance, she is unable to understand the
nature and consequences of that to which she gives consent.

Sixthly.—With or without her consent, when she is under 18 years of age.
Seventhly.—When she is unable to communicate consent.

Explanation 1.—For the purposes of this section, “vagina” shall also include labia
majora. Explanation 2.—Consent means an unequivocal voluntary agreement when the
woman by words, gestures or any form of verbal or non-verbal communication,
communicates willingness to participate in the specific sexual act:

Provided that a woman who does not physically resist to the act of penetration shall not
by the reason only of that fact, be regarded as consenting to the sexual activity.

Exception 1. — A medical procedure or intervention shall not constitute rape.
Exception 2. — Sexual intercourse or sexual acts by a man with his own wife, the wife
not being under fifteen years of age, is not rape.

IPC Sec 376. Punishment for rape.—(1) Whoever, except in the cases provided for in
sub-section (2), commits rape, shall be punished with rigorous imprisonment of either
description for a term which [shall not be less than 10 years, but which may extend to
imprisonment for life, and shall also be liable to fine].
(2) Whoever,— (a) being a police officer, commits rape—

(i) within the limits of the police station to which such police officer is
appointed; or

(it) in the premises of any station house; or

(iii) on a woman in such police officer's custody or in the custody of a police
officer subordinate to such police officer; or
(b) being a public servant, commits rape on a woman in such public servant's custody or
in the custody of a public servant subordinate to such public servant; or
(c) being a member of the armed forces deployed in an area by the Central or a State
Government commits rape in such area; or
(d) being on the management or on the staff of a jail, remand home or other place of
custody established by or under any law for the time being in force or of a women's or
children’s institution, commits rape on any inmate of such jail, remand home, place or
institution; or
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(e) being on the management or on the staff of a hospital, commits rape on a woman in
that hospital; or

(F) being a relative, guardian or teacher of, or a person in a position of trust or authority
towards the woman, commits rape on such woman; or

(9) commits rape during communal or sectarian violence; or

(h) commits rape on a woman knowing her to be pregnant; or

(J) commits rape, on a woman incapable of giving consent; or

(k) being in a position of control or dominance over a woman, commits rape on such
woman; or

(I) commits rape on a woman suffering from mental or physical disability; or

(m) while committing rape causes grievous bodily harm or maims or disfigures or
endangers the life of a woman; or

(n) commits rape repeatedly on the same woman,

shall be punished with rigorous imprisonment for a term which shall not be less than 10
years, but which may extend to imprisonment for life, which shall mean imprisonment
for the remainder of that person's natural life, and shall also be liable to fine.

Explanation.—For the purposes of this sub-section,—

(a) “armed forces” means the naval, military and air forces and includes any member
of the Armed Forces constituted under any law for the time being in force, including the
paramilitary forces and any auxiliary forces that are under the control of the Central
Government or the State Government;

(b) “hospital” means the precincts of the hospital and includes the precincts of any
institution for the reception and treatment of persons during convalescence or of persons
requiring medical attention or rehabilitation;

(c) “police officer” shall have the same meaning as assigned to the expression “police”
under the Police Act, 1861 (5 of 1861);

(d) “women's or children's institution” means an institution, whether called an
orphanage or a home for neglected women or children or a widow's home or an
institution called by any other name, which is established and maintained for the
reception and care of women or children. [(3) Whoever, commits rape on a woman
under 16 years of age shall be punished with rigorous imprisonment for a term which
shall not be less than twenty years, but which may extend to imprisonment for life,
which shall mean imprisonment for the remainder of that person’s natural life, and shall
also be liable to fine:

IPC Sec 376A. Punishment for causing death or resulting in persistent vegetative
state of victim.— Whoever, commits an offence punishable under sub-section (1) or
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sub-section (2) of section 376 and in the course of such commission inflicts an injury
which causes the death of the woman or causes the woman to be in a persistent
vegetative state, shall be punished with rigorous imprisonment for a term which shall
not be less than 20 years, but which may extend to imprisonment for life, which shall
mean imprisonment for the remainder of that person's natural life, or with death.

IPC Sec 376 AB. Punishment for rape on woman under 12 years of age.—Whoever,
commits rape on a woman under 12 years of age shall be punished with rigorous
imprisonment for a term which shall not be less than 20 years, but which may extend to
imprisonment for life, which shall mean imprisonment for the remainder of that person's
natural life, and with fine or with death.

IPC Sec 376B. Sexual intercourse by husband upon his wife during separation.—
Whoever has sexual intercourse with his own wife, who is living separately, whether
under a decree of separation or otherwise, without her consent, shall be punished with
imprisonment of either description for a term which shall not be less than two years but
which may extend to seven years, and shall also be liable to fine.

Explanation.—In this section, “sexual intercourse” shall mean any of the acts
mentioned in clauses (a) to (d) of section 375.

IPC Sec 376C. Sexual intercourse by a person in authority.—Whoever, being—

(a)in a position of authority or in a fiduciary(relating to the responsibility to look
after someone else's )relationship; or

(b) a public servant; or

(c) superintendent or manager of a jail, remand home or other place of custody
established by or under any law for the time being in force, or a women's or children’s
institution; or

(d) on the management of a hospital or being on the staff of a hospital,
abuses such position or fiduciary relationship to induce or seduce any woman either in his
custody or under his charge or present in the premises to have sexual intercourse with
him, such sexual intercourse not amounting to the offence of rape, shall be punished with
rigorous imprisonment of either description for a term which shall not be less than 5
years, but which may extend to 10 years, and shall also be liable to fine.
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IPC Sec 376D. Gang rape.—Where a woman is raped by one or more persons
constituting a group or acting in furtherance of a common intention, each of those persons
shall be deemed to have committed the offence of rape and shall be punished with
rigorous imprisonment for a term which shall not be less than 20 years, but which may
extend to life which shall mean imprisonment for the remainder of that person's natural
life, and with fine:

IPC Sec 376DA. Punishment for gang rape on woman under 16 years of age.—
Where a woman under 16 years of age is raped by one or more persons constituting a
group or acting in furtherance of a common intention, each of those persons shall be
deemed to have committed the offence of rape and shall be punished with imprisonment
for life, which shall mean imprisonment for the remainder of that person's natural life,
and with fine:

IPC Sec 376DB. Punishment for gang rape on woman under 12 years of age.—
Where a woman under 12 years of age is raped by one or more persons constituting a
group or acting in furtherance of a common intention, each of those persons shall be
deemed to have committed the offence of rape and shall be punished with imprisonment
for life, which shall mean imprisonment for the remainder of that person's natural life,
and with fine, or with death:

IPC Sec 376E. Punishment for repeat offenders.—Whoever has been previously
convicted of an offence punishable under section 376 or section 376A or [section
376AB or section 376D or section 376DA or section 376DB,] and is subsequently
convicted of an offence punishable under any of the said sections shall be punished with
imprisonment for life which shall mean imprisonment for the remainder of that person's
natural life, or with death.]]

For Sec 376, 376AB, 376D, 376DA, 376 DB [Provided that such fine shall be just and
reasonable to meet the medical expenses and rehabilitation of the victim: Provided
further that any fine imposed under these sections shall be paid to the victim].

Crimes against Property in Indian Penal Code, 1860

Property crimes include many common crimes relating to theft or destruction of someone
else's property. They can range from lower level offenses such as shoplifting or
vandalism to high-level felonies including armed robbery and arson. Some such crimes
do not require the offender to make off with stolen goods or even to harm a victim - such
as burglary, which only requires unlawful entry with the intent to commit a crime. Others
require the actual taking of money or property. Some, such as robbery, require a victim
present at the time of the crime.

Page 9 of 208




FORMS OF CRIME

STUDY MATERIAL FOR CRIMINOLOGY @
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

IPC Sec 378. Theft.—Whoever, intending to take dishonestly any movable property out
of the possession of any person without that person's consent, moves that property in
order to such taking, is said to commit theft.

Example: A finds a ring belonging to Z on a table in the house which Z occupies. Here
the ring is in Z's possession, and if A dishonestly removes it, A commits theft.

IPC Sec 379. Punishment for theft.—Whoever commits theft shall be punished with
imprisonment of either description for a term which may extend to 3 years, or with fine,
or with both.

IPC Sec 380. Theft in dwelling house, etc.—Whoever commits theft in any building,
tent or vessel, which building, tent or vessel is used as a human dwelling, or used for the
custody of property, shall be punished with imprisonment of either description for a term
which may extend to 7 years, and shall also be liable to fine.

IPC Sec 383. Extortion.—Whoever intentionally puts any person in fear of any injury to
that person, or to any other, and thereby dishonestly induces the person so put in fear to
deliver to any person any property, or valuable security or anything signed or sealed
which may be converted into a valuable security, commits “extortion”.

Example: A threatens Z that he will keep Z's child in wrongful confinement, unless Z
will sign and deliver to Aa promissory note binding Z to pay certain monies to A. Z sings
and delivers the note. A has committed extortion.

IPC Sec 384. Punishment for extortion.—Whoever commits extortion shall be
punished with imprisonment of either description for a term which may extend to 3
years, or with fine, or with both.

IPC Sec 390. Robbery.—In all robbery there is either theft or extortion.

Example: A meets Z on the high road, shows a pistol, and demands Z's purse. Z, in
consequence, surrenders his purse. Here A has extorted the purse from Z by putting him
in fear of instant hurt, and being at the time of committing the extortion in his presence. A
has therefore committed robbery

IPC Sec 391. Dacoity.—When five or more persons conjointly commit or attempt to

commit a robbery, or where the whole number of persons conjointly committing or
attempting to commit a robbery, and persons present and aiding such commission or
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attempt, amount to five or more, every person so committing, attempting or aiding, is said
to commit “dacoity”.

IPC Sec 392. Punishment for robbery.—Whoever commits robbery shall be punished
with rigorous imprisonment for a term which may extend to 10 years, and shall also be
liable to fine; and, if the robbery be committed on the highway between sunset and
sunrise, the imprisonment may be extended to fourteen years.

IPC Sec 393. Attempt to commit robbery.—Whoever attempts to commit robbery shall
be punished with rigorous imprisonment for a term which may extend to 7 years, and
shall also be liable to fine.

IPC Sec 395. Punishment for dacoity.—Whoever commits dacoity shall be punished
with [imprisonmentfor life], or with rigorous imprisonment for a term which may
extend to 10 years, and shall also be liable to fine.

IPC Sec 396. Dacoity with murder.—If any one of five or more persons, who are
conjointly committing dacoity, commits murder in so committing dacoity, every one of
those persons shall be punished with death, or [imprisonment for life], or rigorous
imprisonment for a term which may extend to 10 years, and shall also be liable to fine.

Crimes against Public Tranquility in Indian Penal Code, 1860

Offences against the public tranquility are the offences against not only a single person or
property but against the society at large. These kinds of offences are committed by the
group of people sharing a common intention to disturb the peace and tranquility of an
area thus affecting the whole society.

IPC Secl141. Unlawful assembly. — An assembly of five or more persons is designated
an “unlawful assembly. An assembly which was not unlawful when it assembled, may
subsequently become an unlawful assembly

IPC Sec142. Being member of unlawful assembly.—Whoever, being aware of facts
which render any assembly an unlawful assembly, intentionally joins that assembly, or
continues in it, is said to be a member of an unlawful assembly.

IPC Sec143. Punishment. — Whoever is a member of an unlawful assembly, shall be

punished with imprisonment of either description for a term which may extend to six
months, or with fine, or with both.
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IPC Secl44. Joining unlawful assembly armed with deadly weapon.—Whoever,
being armed with any deadly weapon, or with anything which, used as a weapon of
offence, is likely to cause death, is a member of an unlawful assembly, shall be punished
with imprisonment of either description for a term which may extend to 2 years, or with
fine, or with both.

IPC Sec145. Joining or continuing in unlawful assembly, knowing it has been
commanded to disperse.—Whoever joins or continues in an unlawful assembly,
knowing that such unlawful assembly has been commanded in the manner prescribed by
law to disperse, shall be punished with imprisonment of either description for a term
which may extent to 2 years, or with fine, or with both.

IPC Secl146. Rioting.—Whenever force or violence is used by an unlawful assembly, or
by any member thereof, in prosecution of the common object of such assembly, every
member of such assembly is guilty of the offence of rioting.

IPC Sec 147. Punishment for rioting.—Whoever is guilty of rioting, shall be punished
with imprisonment of either description for a term which may extend to 2 years, or with
fine, or with both.

IPC Sec 148. Rioting, armed with deadly weapon.—Whoever is guilty of rioting, being
armed with a deadly weapon or with anything which, used as a weapon of offence, is
likely to cause death, shall be punished with imprisonment of either description for a term
which may extend to 3 years, or with fine, or with both.

IPC Sec 157. Harbouring persons hired for an unlawful assembly.—Whoever
harbours, receives or assembles, in any house or premises in his occupation or charge, or
under his control any persons knowing that such persons have been hired, engaged or
employed, or are about to be hired, engaged or employed, to join or become members of
an unlawful assembly, shall be punished with imprisonment of either description for a
term which may extend to 6 months, or with fine, or with both.

IPC Sec 158. Being hired to take part in an unlawful assembly or riot.—Whoever is
engaged, or hired, or offers or attempts to be hired or engaged, to do or assist in doing
any of the acts specified in section 141, shall be punished with imprisonment of either
description for a term which may extend to six months, or with fine, or with both, or to
go armed.—and whoever, being so engaged or hired as aforesaid, goes armed, or
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engages or offers to go armed, with any deadly weapon or with anything which used as a
weapon of offence is likely to cause death, shall be punished with imprisonment of either
description for a term which may extend to two years, or with fine, or with both.

IPC Sec 159. Affray.—When two or more persons, by fighting in a public place, disturb
the public peace, they are said to “commit an affray”.

IPC Sec 160. Punishment for committing affray.—Whoever commits an affray, shall
be punished with imprisonment of either description for a term which may extend to one
month, or with fine which may extend to 100 rupees, or with both.

Evidence includes everything that is used to determine or demonstrate the truth of an
assertion. Giving or procuring evidence is the process of using those things that are either
(@) presumed to be true, or (b) which were proved by evidence, to demonstrate an
assertion’s truth. Evidence is the currency by which one fulfills the burden of proof.

In law, the production and presentation of evidence depends first on establishing on whom
the burden of proof lays. Admissible evidence is that which a court receives and considers
for the purposes of deciding a particular case. Two primary burden-of-proof considerations
exist in law. The first is on whom the burden rests. In many, especially Western, courts, the
burden of proof is placed on the prosecution. The second consideration is the degree of
certitude proof must reach, depending on both the quantity and quality of evidence. These
degrees are different for criminal and civil cases, the former requiring evidence beyond
reasonable, the latter considering only which side has the preponderance of evidence, or
whether the proposition is more likely true or false. The decision maker, often a jury, but
sometimes a judge, decides whether the burden of proof has been fulfilled. After deciding
who will carry the burden of proof, evidence is first gathered and then presented before the
court.

Evidence

The word ‘Evidence’ has been derived from the Latin word ‘evidere’ which implies to show
distinctly, to make clear to view or sight, to discover clearly, to make plainly certain, to
certain, to ascertain, to prove.

According to Sir Blackstone, ‘Evidence’ signifies that which demonstrates, makes clear or
ascertain the truth of the facts or points in issue either on one side or the other.

According to Sir Taylor, Law of Evidence means through argument to prove or disprove
any matter of fact. The truth of which is submitted to judicial investigation.

Section 3 of The Indian Evidence Act[1], defines evidence in the following words-
Evidence means and includes-

(1) All the statements which the court permits or requires to be made before it by
witnesses, in relation to matters of fact under enquiry; such statements are called Oral
evidence;
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(2) All the documents including electronic records produced for the inspection of the
court; such documents are called documentary evidence;

The definition of Evidence given in this Act is very narrow because in this evidence comes
before the court by two means only-

(1) The statement of witnesses.

(2) Documents including electronic records.

But in them those things have not been included on which a Judge or a Penal authority
depends for this position.

The Hon’ble Supreme Court of India in Sivrajohan v. Harchandgir[2] held “The word
evidence in connection with Law, all valid meanings, includes all except agreement which
prove disprove any fact or matter whose truthfulness is presented for Judicial Investigation.
At this stage it will be proper to keep in mind that where a party and the other party don’t
get the opportunity to cross-examine his statements to ascertain the truth then in such a
condition this party’s statement is not Evidence.”

Different Forms of Evidence

(@) Oral Evidence— Section 60 of the Indian Evidence Act, 1872 prescribed the provision
of recording oral evidence[3]. All those statements which the court permits or expects the
witnesses to make in his presence regarding the truth of the facts are called Oral Evidence.
Oral Evidence is that evidence which the witness has personally seen or heard. Oral
evidence must always be direct or positive. Evidence is direct when it goes straight to
establish the main fact in issue[4].

(b) Documentary Evidence— Section 3 of The Indian Evidence Act says that all those
documents which are presented in the court for inspection such documents are called
documentary evidences[5]. In a case like this it is the documentary evidence that would
show the actual attitude of the parties and their consciousness regarding the custom is more
important than any oral evidence.[6]

(c) Primary Evidence-Section 62 of The Indian Evidence Act says Primary Evidence is
the Top-Most class of evidences. It is that proof which in any possible condition gives the
vital hint in a disputed fact and establishes through documentary evidence on the production
of an original document for inspection by the court. It means the document itself produced
for the inspection of the court. In Lucas v. Williams[7] Privy Council held “Primary
Evidence is evidence which the law requires to be given first and secondary evidence is the
evidence which may be given in the absence of that better evidence when a proper
explanation of its absence has been given.” [8]

(d) Secondary Evidence— Section 63 says Secondary Evidence is the inferior evidence. It
is evidence that occupies a secondary position. It is such evidence that on the presentation
of which it is felt that superior evidence yet remains to be produced. It is the evidence
which is produced in the absence of the primary evidence therefore it is known as secondary
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evidence[9]. If in place of primary evidence secondary evidence is admitted without any
objection at the proper time then the parties are precluded from raising the question that the
document has not been proved by primary evidence but by secondary evidence. But where
there is no secondary evidence as contemplated by Section 66 of the Evidence Act then the
document cannot be said to have been proved either by primary evidence or by secondary
evidence.”[10]

(e) Real Evidence— Real Evidence means real or material evidence. Real evidence of a
fact is brought to the knowledge of the court by inspection of a physical object and not by
information derived from a witness or a document. Personal evidence is that which is
afforded by human agents, either in way of disclosure or by voluntary sign. For example,
Contempt Of Court, Conduct of the witness, behavior of the parties, the local inspection by
the court. It can also be called as the most satisfactory witness.

(f) Hearsay Evidence— Hearsay Evidence is very weak evidence. It is only the reported
evidence of a witness which he has not seen either heard. Sometime it implies the saying of
something which a person has heard others say. In Lim Yam Yong v. Lam Choon &Co[11].
The Hon’ble Bombay High Court adjudged “Hearsay Evidence which ought to have been
rejected as irrelevant does not become admissible as against a party merely because his
council fails to take objection when the evidence is tendered.” So finally we can assert that
Hearsay Evidence is that evidence which the witness has neither personally seen or heard,
nor has he perceived through his senses and has come to know about it through some third
person[12]. There is no bar to receive hearsay evidence provided it has reasonable nexus
and credibility[13]. When a piece of evidence is such that there is no prima facie assurance
of its credibility, it would be most dangerous to act upon it. Hearsay evidence being
evidence of that type has therefore, to be excluded whether or not the case in which its use
comes in for question is governed by the Evidence Act.[14]

(9) Judicial Evidence— Evidence received by court of justice in proof or disproof of facts
before them is called judicial evidence. The confession made by the accused in the court is
also included in judicial evidence. Statements of witnesses and documentary evidence and
facts for the examination by the court are also Judicial Evidence.

(h) Non-Judicial Evidence— Any confession made by the accused outside the court in the
presence of any person or the admission of a party are called Non-Judicial Evidence, if
proved in the court in the form of Judicial Evidence.

(i) Direct Evidence— Evidence is either direct or indirect. Direct Evidence is that evidence
which is very important for the decision of the matter in issue. The main fact when it is
presented by witnesses, things and witnesses is direct, evidence whereby main facts may be
proved or established that is the evidence of person who had actually seen the crime being
committed and has described the offence. We need hardly point out that in the illustration
given by us, the evidence of the witness in Court is direct evidence as opposed to testimony
to a fact suggesting guilt. The statement before the police only is called circumstantial
evidence of, complicity and not direct evidence in the strict sense.[15]
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() Circumstantial Evidence or Indirect Evidence— There is no difference between
circumstantial evidence and indirect evidence. Circumstantial Evidence attempts to prove
the facts in issue by providing other facts and affords an instance as to its existence. It is
that which relates to a series of other facts than the fact in issue but by experience have been
found so associated with the fact in issue in relation of cause and effect that it leads to a
satisfactory conclusion.

In Hanumant v. State of Madhya Pradesh[16], The Hon’ble Supreme Court Observed, “In
dealing with circumstantial evidence there is always the danger that suspicion may take the
place of legal proof. It is well to remember that in cases where the evidence is of a
circumstantial nature the circumstances from which the conclusion of guilt is to be drawn
should in the first instance , be fully established and all the facts so established should be
consistent only with the hypothesis of the guilt of the accused. In other words there can be a
chain of evidence so far complete as not to leave any reasonable ground for a conclusion
consistent with the innocence of the accused and it must be such as to show that within all
human probability the act must have been done by the accused.”

In the case of Ashok Kumar v. State of Madhya Pradesh[17], the Hon’ble Supreme
Court held-

(1) The circumstances from which an inference of guilt is sought to be drawn must be
cogently and firmly established.

(2) Those circumstances should be of a definite tendency unerringly pointing towards the
guilt of accused.

(3) The circumstances, taken cumulatively should from a chain so complete that there is no
escape from the conclusion that within all human probability the crime was committed by
the accused and none else.

(4) The Circumstantial Evidence in order to sustain conviction must be complete and
incapable of explanation on any other hypothesis than that of the guilt of the accused and
such evidence should not only be consistent with the guilt of the accused but should be
inconsistent with his innocence.

Direct Evidence V. Circumstantial Evidence

The question that which evidence is superior is going from a long time, on this subjects
jurists differ in their views. Some jurists hold that direct evidence is superior evidence.
When a particular says that he had seen a particular event happening then undoubtedly his
evidence is superior, but even relying on direct evidence at once is also hazardous because a
witness can make a completely false statement. In the same manner in the case of
circumstantial evidence circumstances are also proved by witnesses. Particularly the manner
in which the court draws inferences from circumstances they can be wrong and also and
thus circumstances also become false.

In the case of Kallu v. State Of Uttar Pradesh[18], the accused was tried for the murder of
the deceased by shooting him with a country made pistol. A cartridge was found near the
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bed of the deceased. The accused was arrested at a distance of 14 miles from the village
which was the place of occurrence. He produced a pistol from his house which indicated
that he could have alone have known of its existence there. The fire-arms expert proved that
it was the same pistol from which the shot was fired and deceased was killed. The Hon’ble
Supreme Court while convicting the accused held “Circumstantial Evidence has established
that the death of the deceased was caused by the accused and no one else.”

Different Kinds of Witnesses

The witness can be divided mainly into two categories-
(1) Eye Witness

(2) Circumstantial Witness

Witness can be further divided into following kinds-

(1) Prosecution Witness— Prosecution is the institution or commencement of criminal
proceeding and the process of exhibiting formal charges against an offender before a legal
tribunal and pursuing them to final judgment on behalf of the state or government by
indictment or information. A prosecution exists until terminated in the final judgment of the
court to write the sentence, discharge or acquittal, a witness which appears on behalf of the
prosecution side is known as a Prosecution Witness.

(2) Defense Witness— Defense side in a criminal proceeding is opposing or denial of the
truth or validity of the prosecutor’s complaint, the proceedings by a defendant or accused
party or his legal agents for defending himself. A witness summoned on the request of the
defending party is known as a Defense Witness.

(3) Expert Witness— An ‘expert’ is not a ‘witness’ of fact. His evidence is really of an
advisory character. The duty of an ‘expert witness’ is to furnish the judge with the
necessary scientific criteria for testing the accuracy of the conclusion so as to enable the
judge to form his independent judgment by the application of this criteria to the facts proved
by the evidence of the case. The scientific opinion evidence, if intelligible, convincing and
tested becomes a factor and along with the other evidence of the case. The credibility of
such a witness depends on the reasons stated in support of his conclusions and the data
furnished which form the basis of his conclusions.[19]

(4) Eye Witness— A witness who gives testimony to facts seen by him is called an eye
witness, an eye witness is a person who saw the act, fact or transaction to which he testifies.
An eye witness must be competent (legally fit) and qualified to testify in court. A witness
who was intoxicated or insane at the time the event occurred will be prevented from
testifying, regardless of whether he or she was the only eyewitness to the occurrence.
Identification of an accused in Court by an ‘Eye witness’ is a serious matter and the chances
of a false identification are very high[20]. Where a case hangs on the evidence of a single
eye witness it may be enough to sustain the conviction given sterling testimony of a
competent, honest man although as a rule of prudence courts call for corroboration. “It is a
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platitude to say that witnesses have to be weighed and not counted since quality matters
more than quantity in human affairs.”[21]

“Indeed, conviction can be based on the testimony of a single eye witness and there is no
rule of law or evidence which says to the contrary provided the sole witness passes the test
of reliability. So long as the single eye-witness is a wholly reliable witness the courts have
no difficulty in basing conviction on his testimony alone. However, where the single eye
witness is not found to be a wholly reliable witness, in the sense that there are some
circumstances which may show that he could have an interest in the prosecution, then the
courts generally insist upon some independent corroboration of his testimony, in material
particulars, before recording conviction. It is only when the courts find that the single eye
witness is a wholly unreliable witness that his testimony is discarded in toto and no amount
of corroboration can cure that defect.”[22]

On a conspectus of these decisions, it clearly comes out that there has been no departure
from the principles laid down in Vadivelu Thevar case and, therefore, conviction can be
recorded on the basis of the statement of a single eye witness provided his credibility is not
shaken by any adverse circumstance appearing on the record against him and the court, at
the same time, is convinced that he is a truthful witness. The court will not then insist on
corroboration by any other eye witness particularly as the incident might have occurred at a
time or place when there was no possibility of any other eye witness being present. Indeed,
the courts insist on the quality, and, not on the quantity of evidence.”[23]

(5) Hostile Witness-The witness who makes statements adverse to the party calling and
examining him and who may with the permission of the court, be cross examined by that
party. Now it is true that in Coles v. Coles[24], and it may be in other cases, a hostile
witness has been described as a witness who from the manner in which he gives his
evidence shows that he is not desirous of telling the truth to the Court. This is not a very
good -definition of a hostile witness and the Indian Evidence Act is most careful in Section
154 not to restrict the right of ‘cross-examination’ even by committing itself to the word
‘hostile’.

This Court in Bhagwan Singh v. State of Haryana [AIR 1976 SC 202] held that merely
because the Court gave permission to the Public Prosecutor to cross- examine his own
witness describing him as hostile witness does not completely efface his evidence. The
evidence remains admissible in the trial and there is no legal bar to base conviction upon the
testimony of such witness. In State of U.P. v, Ramesh Prasad Misra (2 supra) the Supreme
Court held that the evidence of a hostile witness would not be totally rejected if spoken in
favour of the prosecution or accused, but it can be subjected to close scrutiny and that
portion of the evidence which is consistent with the case of the prosecution or defense may
be accepted. In BaluSonba Shinde v. State of Maharashtra 2003 SCC (Crl.) 112 the
Supreme Court held that the declaration of a witness to be hostile does not ipso facto reject
the evidence. The portion of evidence being advantageous to the parties may be taken
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advantage of, but the Court should be extremely cautious and circumspect in such
acceptance. The testimony of hostile witness has to be tested, weighed and considered in the
same manner in which the evidence of any other witness in the case.[25]

Conclusion

Thus we can finally conclude that in order to provide justice Evidence and witnesses are
very necessary and they hold a very important place in the Law. With the help of Evidence
the judge reaches a verdict. The evidence heard by the court is the most important factor in
determining whether the judgment will be in favour of Prosecution side or Defense side.

In law, the production and presentation of evidence depends first on establishing on whom
the burden of proof lays. Admissible evidence is that which a court receives and considers
for the purposes of deciding a particular case. Two primary burden-of-proof considerations
exist in law. The first is on whom the burden rests. In many, especially Western, courts, the
burden of proof is placed on the prosecution. The second consideration is the degree of
certitude proof must reach, depending on both the quantity and quality of evidence. These
degrees are different for criminal and civil cases, the former requiring evidence beyond
reasonable, the latter considering only which side has the preponderance of evidence, or
whether the proposition is more likely true or false. The decision maker, often a jury, but
sometimes a judge, decides whether the burden of proof has been fulfilled. After deciding
who will carry the burden of proof, evidence is first gathered and then presented before the
court.

Evidence

The word ‘Evidence’ has been derived from the Latin word ‘evidere’ which implies to show
distinctly, to make clear to view or sight, to discover clearly, to make plainly certain, to
certain, to ascertain, to prove.

According to Sir Blackstone, ‘Evidence’ signifies that which demonstrates, makes clear or
ascertain the truth of the facts or points in issue either on one side or the other.

According to Sir Taylor, Law of Evidence means through argument to prove or disprove
any matter of fact. The truth of which is submitted to judicial investigation.

Section 3 of The Indian Evidence Act[1], defines evidence in the following words-
Evidence means and includes-

(1) All the statements which the court permits or requires to be made before it by
witnesses, in relation to matters of fact under enquiry; such statements are called Oral
evidence;

(2) All the documents including electronic records produced for the inspection of the
court; such documents are called documentary evidence;

The definition of Evidence given in this Act is very narrow because in this evidence comes
before the court by two means only-

(1) The statement of witnesses.
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(2) Documents including electronic records.

But in them those things have not been included on which a Judge or a Penal authority
depends for this position.

The Hon’ble Supreme Court of India in Sivrajbhan v. Harchandgir[2] held “The word
evidence in connection with Law, all valid meanings, includes all except agreement which
prove disprove any fact or matter whose truthfulness is presented for Judicial Investigation.
At this stage it will be proper to keep in mind that where a party and the other party don’t
get the opportunity to cross-examine his statements to ascertain the truth then in such a
condition this party’s statement is not Evidence.”

Different Forms of Evidence

(a) Oral Evidence— Section 60 of the Indian Evidence Act, 1872 prescribed the provision
of recording oral evidence[3]. All those statements which the court permits or expects the
witnesses to make in his presence regarding the truth of the facts are called Oral Evidence.
Oral Evidence is that evidence which the witness has personally seen or heard. Oral
evidence must always be direct or positive. Evidence is direct when it goes straight to
establish the main fact in issue[4].

(b) Documentary Evidence— Section 3 of The Indian Evidence Act says that all those
documents which are presented in the court for inspection such documents are called
documentary evidences[5]. In a case like this it is the documentary evidence that would
show the actual attitude of the parties and their consciousness regarding the custom is more
important than any oral evidence.[6]

(c) Primary Evidence-Section 62 of The Indian Evidence Act says Primary Evidence is
the Top-Most class of evidences. It is that proof which in any possible condition gives the
vital hint in a disputed fact and establishes through documentary evidence on the production
of an original document for inspection by the court. It means the document itself produced
for the inspection of the court. In Lucas v. Williams[7] Privy Council held ‘“Primary
Evidence is evidence which the law requires to be given first and secondary evidence is the
evidence which may be given in the absence of that better evidence when a proper
explanation of its absence has been given.” [8]

(d) Secondary Evidence— Section 63 says Secondary Evidence is the inferior evidence. It
is evidence that occupies a secondary position. It is such evidence that on the presentation
of which it is felt that superior evidence yet remains to be produced. It is the evidence
which is produced in the absence of the primary evidence therefore it is known as secondary
evidence[9]. If in place of primary evidence secondary evidence is admitted without any
objection at the proper time then the parties are precluded from raising the question that the
document has not been proved by primary evidence but by secondary evidence. But where
there is no secondary evidence as contemplated by Section 66 of the Evidence Act then the
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document cannot be said to have been proved either by primary evidence or by secondary
evidence.”[10]

(e) Real Evidence— Real Evidence means real or material evidence. Real evidence of a
fact is brought to the knowledge of the court by inspection of a physical object and not by
information derived from a witness or a document. Personal evidence is that which is
afforded by human agents, either in way of disclosure or by voluntary sign. For example,
Contempt Of Court, Conduct of the witness, behavior of the parties, the local inspection by
the court. It can also be called as the most satisfactory witness.

(f) Hearsay Evidence— Hearsay Evidence is very weak evidence. It is only the reported
evidence of a witness which he has not seen either heard. Sometime it implies the saying of
something which a person has heard others say. In Lim Yam Yong v. Lam Choon &Co[11].
The Hon’ble Bombay High Court adjudged “Hearsay Evidence which ought to have been
rejected as irrelevant does not become admissible as against a party merely because his
council fails to take objection when the evidence is tendered.” So finally we can assert that
Hearsay Evidence is that evidence which the witness has neither personally seen or heard,
nor has he perceived through his senses and has come to know about it through some third

person[12]. There is no bar to receive hearsay evidence provided it has reasonable nexus
and credibility[13]. When a piece of evidence is such that there is no prima facie assurance
of its credibility, it would be most dangerous to act upon it. Hearsay evidence being
evidence of that

type has therefore, to be excluded whether or not the case in which its use comes in for
question is governed by the Evidence Act.[14]

(9) Judicial Evidence— Evidence received by court of justice in proof or disproof of facts
before them is called judicial evidence. The confession made by the accused in the court is
also included in judicial evidence. Statements of witnesses and documentary evidence and
facts for the examination by the court are also Judicial Evidence.

(h) Non-Judicial Evidence— Any confession made by the accused outside the court in the
presence of any person or the admission of a party are called Non-Judicial Evidence, if
proved in the court in the form of Judicial Evidence.

() Direct Evidence— Evidence is either direct or indirect. Direct Evidence is that evidence
which is very important for the decision of the matter in issue. The main fact when it is
presented by witnesses, things and witnesses is direct, evidence whereby main facts may be
proved or established that is the evidence of person who had actually seen the crime being
committed and has described the offence. We need hardly point out that in the illustration
given by us, the evidence of the witness in Court is direct evidence as opposed to testimony
to a fact suggesting guilt. The statement before the police only is called circumstantial
evidence of, complicity and not direct evidence in the strict sense.[15]

() Circumstantial Evidence or Indirect Evidence— There is no difference between
circumstantial evidence and indirect evidence. Circumstantial Evidence attempts to prove
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the facts in issue by providing other facts and affords an instance as to its existence. It is
that which relates to a series of other facts than the fact in issue but by experience have been
found so associated with the fact in issue in relation of cause and effect that it leads to a
satisfactory conclusion.

In Hanumant v. State of Madhya Pradesh[16], The Hon’ble Supreme Court Observed, “In
dealing with circumstantial evidence there is always the danger that suspicion may take the
place of legal proof. It is well to remember that in cases where the evidence is of a
circumstantial nature the circumstances from which the conclusion of guilt is to be drawn
should in the first instance , be fully established and all the facts so established should be

consistent only with the hypothesis of the guilt of the accused. In other words there can be a
chain of evidence so far complete as not to leave any reasonable ground for a conclusion
consistent with the innocence of the accused and it must be such as to show that within all
human probability the act must have been done by the accused.”

In the case of Ashok Kumar v. State of Madhya Pradesh[17], the Hon’ble Supreme
Court held-

(1) The circumstances from which an inference of guilt is sought to be drawn must be
cogently and firmly established.

(2) Those circumstances should be of a definite tendency unerringly pointing towards the
guilt of accused.

(3) The circumstances, taken cumulatively should from a chain so complete that there is no
escape from the conclusion that within all human probability the crime was committed by
the accused and none else.

(4) The Circumstantial Evidence in order to sustain conviction must be complete and
incapable of explanation on any other hypothesis than that of the guilt of the accused and
such evidence should not only be consistent with the guilt of the accused but should be
inconsistent with his innocence.

Direct Evidence V. Circumstantial Evidence

The question that which evidence is superior is going from a long time, on this subjects
jurists differ in their views. Some jurists hold that direct evidence is superior evidence.
When a particular says that he had seen a particular event happening then undoubtedly his
evidence is superior, but even relying on direct evidence at once is also hazardous because a
witness can make a completely false statement. In the same manner in the case of
circumstantial evidence circumstances are also proved by witnesses. Particularly the manner
in which the court draws inferences from circumstances they can be wrong and also and
thus circumstances also become false.

In the case of Kallu v. State Of Uttar Pradesh[18], the accused was tried for the murder of
the deceased by shooting him with a country made pistol. A cartridge was found near the
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bed of the deceased. The accused was arrested at a distance of 14 miles from the village
which was the

place of occurrence. He produced a pistol from his house which indicated that he could
have alone have known of its existence there. The fire-arms expert proved that it was the
same pistol from which the shot was fired and deceased was killed. The Hon’ble Supreme
Court while convicting the accused held “Circumstantial Evidence has established that the
death of the deceased was caused by the accused and no one else.”

Different Kinds of Witnesses

The witness can be divided mainly into two categories-
(1) Eye Witness

(2) Circumstantial Witness

Witness can be further divided into following kinds-
(1) Prosecution Witness— Prosecution is the institution or commencement of criminal
proceeding and the process of exhibiting formal charges against an offender before a legal

tribunal and pursuing them to final judgment on behalf of the state or government by
indictment or information. A prosecution exists until terminated in the final judgment of the

court to write the sentence, discharge or acquittal, a witness which appears on behalf of the
prosecution side is known as a Prosecution Witness.

(2) Defense Witness— Defense side in a criminal proceeding is opposing or denial of the
truth or validity of the prosecutor’s complaint, the proceedings by a defendant or accused
party or his legal agents for defending himself. A witness summoned on the request of the
defending party is known as a Defense Witness.

(3) Expert Witness— An ‘expert’ is not a ‘witness’ of fact. His evidence is really of an
advisory character. The duty of an ‘expert witness’ is to furnish the judge with the
necessary scientific criteria for testing the accuracy of the conclusion so as to enable the
judge to form his independent judgment by the application of this criteria to the facts proved
by the evidence of the case. The scientific opinion evidence, if intelligible, convincing and
tested becomes a factor

and along with the other evidence of the case. The credibility of such a witness depends on
the reasons stated in support of his conclusions and the data furnished which form the basis
of his conclusions.[19]

(4) Eye Witness— A witness who gives testimony to facts seen by him is called an eye
witness, an eye witness is a person who saw the act, fact or transaction to which he testifies.
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An eye witness must be competent (legally fit) and qualified to testify in court. A witness
who was intoxicated or insane at the time the event occurred will be prevented from
testifying, regardless of whether he or she was the only eyewitness to the occurrence.
Identification of an accused in Court by an ‘Eye witness’ is a serious matter and the chances
of a false identification are very high[20]. Where a case hangs on the evidence of a single
eye witness it may be enough to sustain the conviction given sterling testimony of a
competent, honest man although as a rule of prudence courts call for corroboration. “It is a
platitude to say that witnesses have to be weighed and not counted since quality matters
more than quantity in human affairs.”[21]

“Indeed, conviction can be based on the testimony of a single eye witness and there is no
rule of law or evidence which says to the contrary provided the sole witness passes the test
of reliability. So long as the single eye-witness is a wholly reliable witness the courts have
no difficulty in basing conviction on his testimony alone. However, where the single eye
witness is not found to be a wholly reliable witness, in the sense that there are some
circumstances which may show that he could have an interest in the prosecution, then the
courts generally insist upon some independent corroboration of his testimony, in material
particulars, before recording conviction. It is only when the courts find that the single eye
witness is a wholly unreliable witness that his testimony is discarded in toto and no amount
of corroboration can cure that defect.”[22]

On a conspectus of these decisions, it clearly comes out that there has been no departure
from the principles laid down in Vadivelu Thevar case and, therefore, conviction can be
recorded on the basis of the statement of a single eye witness provided his credibility is not
shaken by any adverse circumstance appearing on the record against him and the court, at
the same time, is

convinced that he is a truthful witness. The court will not then insist on corroboration by
any other eye witness particularly as the incident might have occurred at a time or place
when there was no possibility of any other eye witness being present. Indeed, the courts
insist on the quality, and, not on the quantity of evidence.”[23]

(5) Hostile Witness-The witness who makes statements adverse to the party calling and
examining him and who may with the permission of the court, be cross examined by that
party. Now it is true that in Coles v. Coles[24], and it may be in other cases, a hostile
witness has been described as a witness who from the manner in which he gives his
evidence shows that he is not desirous of telling the truth to the Court. This is not a very
good -definition of a hostile witness and the Indian Evidence Act is most careful in Section
154 not to restrict the right of ‘cross-examination’ even by committing itself to the word
‘hostile’.

This Court in Bhagwan Singh v. State of Haryana [AIR 1976 SC 202] held that merely
because the Court gave permission to the Public Prosecutor to cross- examine his own
witness describing him as hostile witness does not completely efface his evidence. The
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evidence remains admissible in the trial and there is no legal bar to base conviction upon the
testimony of such witness. In State of U.P. v, Ramesh Prasad Misra (2 supra) the Supreme
Court held that the evidence of a hostile witness would not be totally rejected if spoken in
favour of the prosecution or accused, but it can be subjected to close scrutiny and that
portion of the evidence which is consistent with the case of the prosecution or defense may
be accepted. In BaluSonba Shinde v. State of Maharashtra 2003 SCC (Crl.) 112 the
Supreme Court held that the declaration of a witness to be hostile does not ipso facto reject
the evidence. The portion of evidence being advantageous to the parties may be taken
advantage of, but the Court should be extremely cautious and circumspect in such
acceptance. The testimony of hostile witness has to be tested, weighed and considered in the
same manner in which the evidence of any other witness in the case.[25]
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HISTORY OF NATIONAL JUDICIAL ACADEMY

The idea of National Judicial Academy was first conceived in the Conference of Chief
Justices on 18-19 September 1992. Having discussed its Item no. 4 on "Setting up of a
National Judicial Academy", the Conference resolved that:

"Chief Justices of High Court may send their views and suggestions regarding setting up

of the National Academy of Judicial Administration, to Hon'ble Mr. Justice S.C. Agarwal

of Supreme Court of India., on or before 31 Oct. 1992. The Chief Justices of those High

Courts under whose auspices institutions for imparting training to Judicial Officers are

being run will also send curricula and other materials relating to those institutions to

Hon'ble Mr. Justice S.C. Agarwal."

In order to establish the Academy, a society in the name of National Judicial Academy was
registered under the Societies Registration Act, 1960 at Delhi with its General Body and a
Governing Council consisting of the Chief Justice of India as its Chairman; two senior Judges
of the Supreme Court of India; the Secretary of the Home Government of India; the Secretary
Expenditure, Government of India; the

Secretary, Department of Legal Affairs Government of India as members and the Registrar-
General cum Courts Administrator of the Supreme Court as member secretary. It was
followed by search for a piece of land in a city where the Academy could be established.

While the work relating to selection of piece of land for the campus was going on, the
then Chief Minister of Madhya Pradesh, Shri Digvijay Singh met the then Chief Justice of
India, Hon'ble Mr. Justice M.N. Venkatachaliah in 1994 and suggested that Bhopal has a
better climate, and eco-friendly green city with several lakes and was almost in the center of
the India with well-connected through trains and roads. Shri Digvijay Singh offered that his
government would provide appropriate site available for locating the Academy in case the
Hon'ble Supreme Court found it suitable for the same. Hon'ble Mr. Justice Agarwal was
entrusted the job of exploring appropriate piece of land which Madhya Pradesh government
was willing to offer. He visited Bhopal and was shown a couple of sites by the revenue
authorities of the State Government of Madhya Pradesh. Having failed to find piece of land
suitable for its purpose, he approached the then Secretary Law and Legislative Department of
Madhya Pradesh Government, Shri N.K. Jain (later on elevated to the High Court of Madhya
Pradesh) and the Chief Minister. Both of them
gave assurance for other appropriate site. Shri N.K. Jain personally went thereafter around the
city of Bhopal with revenue officials and selected the present site. Hon'ble Chief Justice of
India, through the good offices of the then Registrar General of the Supreme Court, Mr.
M.S.A. Siddiqui, was then approached and requested for one more chance. Thereafter, the
then senior most puine Judge of the Supreme Court, Hon'ble Mr. Justice A.M.

Ahmadi visited Bhopal in April 1994. He was shown the present site by the then Additional
Secretary, Department of Law & Legislative Affairs of Madhya Pradesh Government.
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Hon'ble Mr. Justice A.M. Ahmadi preferred this site. Accordingly, he went back to Delhi and
immediately thereafter the Governing Body of the Academy decided to accept the offer of the
Government of Madhya Pradesh. The Secretary, Law and Legislative Department was
accordingly informed, who in turn got the present piece of land measuring about 60 Acres,
allotted to the Academy by the Government of Madhya Pradesh.

In the meantime, the Governing Body selected Mr. Kadri of Bombay as architect, who
assisted by his colleagues Shri Rahul Kadri and Shri Soeb Kadri architects, planned a layout
for foundation stone. Thus, the present site was developed and the foundation stone was laid
by the authorities of the Capital Project of Bhopal under the State Government. The
foundation stone was laid by Hon'ble Justice M.N. Venkatachaliah, the Chief Justice of India
on 11 September 1994.

As Mr. M.S.A. Siddiqui was recommended for elevation to High Court, Mr. Justice
Chandresh

Bhushan was selected as his successor to the office of Registrar General cum Court's
Administrator of the

Supreme Court and ex-officio Member Secretary of the National Judicial Academy. After
negotiations with

Shri Kadri, the Governing Council of the Academy ultimately decided to have him as its
consultant-Architect. A sum of approximately Rs. 48 crores was initially sanctioned by the
Government of India for the project. A plan with a model of the building, submitted by Shri
Kadri, was approved by the Governing Council. It was decided that the construction of the
building shall be done by contractors under the supervision of a separate agency instead of
regular agencies like CPWD. Finally, the construction unit of Larsen and Toubro was given
contract for the civil work and the construction started taking shape. The civil work was
almost complete by 1998, but its the progress was affected because of discontinuance of work
by electrical contractor and others. However, the construction work was completed and
campus was dedicated to the nation by the then President of India. His Excellency Mr. A.
Kalam on 5 September 2002.

The first course of the Academy was designed for judicial officers from almost all the
states of India and they were sensitized against gender bias. This academic event was
developed by the Academy in association with and under a project by a faculty member Ms.
A. Stuart of Warwick University of Great Britain. During 1996-1999, some officers from
different states were sent to Britain for a part of training there. Hon'ble Justice K.N. Saikia,
Retd. Judge, Supreme Court of India was appointed as the first Director of the Academy and
Shri Bose, former Additional Secretary, Department of Justice as the first Registrar of the
Academy. Hon'ble Justice M.N. Venkatachaliah was the first Chairman and Justice M.S.A.
Siddiqui was appointed as the first Member Secretary of the National Judicial Academy.
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Chapter - lIntroductory

The 69" Report of the Fifth Law Commission India made a comprehensive revision of
the Evidence Act. That Report was given on May 9' 1977. However, the Ministry of Law,
Justice & Co. Affairs (Govt. of India) with the approval of the Minister, by its letter D.O.No.
3273/95-9, dated September 28, 1995 and subsequent letter D.O.No. 15/1/2001(ii)Leg.1lI
dated 19/22 June, 2001 and F.No. 7(11)/83-IC, dated 2.5.2002, requested the Law
Commission of India, to review the Indian Evidence Act, 1872 once again, in as much as in
the 25 years since the submission of the 69" Report. there have been further developments in
the law of Evidence.

A review of the law of evidence is, it is acknowledged by one and all, one of the most
formidable and challenging tasks for any Commission. The Act was drafted in 1872 by one
of the most eminent jurists of the nineteenth century Sir James Stephen. In fact, while
dealing with sections 24 to 27 of the Act which are probably some of the crucial sections of
the Act and which are applicable to criminal law, Sarkar (Law of Evidence, 15" Ed., 1999,
page 534), stated, in his famous commentary that these sections could not perhaps be
redrafted by a person who was not as eminent as Sir James
Stephen. The following is the relevant quotation from Sarkar:-

“No section has perhaps raised so much controversy and doubt as sec. 27 and several
judges have recommended the redrafting of sections 24 to 27. That formidable task is
not likely to be undertaken in the nearfuture as it would require a jurist of the
eminence of Sir JamesStephen.”

That gives an idea of the magnitude of the task before us.

Again, the 69" Report of 1977 was prepared by the Fifth Law Commission consisted
of eminent jurists, namely Hon’ble Justice P.B. Gagendragadkar (former Chief Justice of
India), Justice S.S. Dhawan, Sri P.K. Tripathi, Sri S.P. Sen Verma, Sri B.C. Mitra and Sri
P.M. Bakshi. That Report runs into 907 pages in small print and is probably one of the most
scholarly works ever produced by the Law Commission of India in the last five decades. The
Report contains such abundant research material good enough for half a dozen post graduate
students or Ph.D. scholars. The amount of industry put in by the Fifth Law Commission in
preparing the 69" report by going into the very origin of every section and every principle of
law, with references to comparative law in various countries, is indeed unsurpassable.
Unfortunately, it was kept pending from 1977 to 1995. The task before the present
Commission to review such a report is therefore extremely daunting.
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The present Law Commission has, therefore, taken up review of the Indian Evidence
Act, 1872, in the light of the recommendations made in the 69" Report of the Law
Commission. In the present Report, the Commission has also incidentally referred to the 11%"
Report, 14" Report, 48" Report, 60" Report, 88" Report, 918 Report, 93" Report, 113"
Report, 148" Report, the 152"Report , 154" Report and the 172" Report, 177" Report, 179"
Report, 180" Report of the Law Commission. The Commission has also kept in mind the
amendments made recently by I.T. Act, 2002, Evidence (Amendment) Act, 2003 (Act 4 of
2003), and Freedom of Information Act, 2002 (Act 5 of 2003).

We have taken up the review of the Evidence Act, 1872 in earnest and reviewed the
development of the law in our country and abroad after 1977 and considered the judgments of
our Supreme Court and the High Courts between 1977 and 2003. We have also referred to the
views of leading authors on the subject in UK and USA.

The recommendations in the 69" Report can be categorized in five groups, as
follows:-

(1)  Provisions that were not proposed to be amended;

(2)  Provisions of the Act that were proposed to be partially amended;

(3)  Provisions that were proposed to be substituted in their entirety;

(4)  Provision that were proposed to be deleted; and

(5)  Provision that were proposed to be inserted.

We have gone into each of the recommendations made in the 69" Report. We have,
in our turn, examined the provisions of the Act afresh in the light of subsequent developments
in the law in our country and abroad and, also keeping in mind, the present scenario in the
country, both in regard to criminal and civil litigation. While we have not accepted some of
the amendments proposed in the said 69™ Report we have accepted some others with or
without modifications. We have proposed certain amendments to some of the provisions. We
have also recommended insertion of certain new provisions while not accepting some of the
recommendations in the 69" Report for insertion of new provisions. The initial draft of the
Report was reviewed by Sri Vepa P. Sarathi, former Member of the Law Commission and
author and a leading authority on Law of Evidence and several of his suggestions have been
accepted though a few of them have not been accepted. We are grateful to him for his
suggestions.

A summary of the recommendations made in this Report is enclosed with the Report.
These recommendations would, it is hoped, be of importance for the administration of civil
and criminal justice in our country. The recommendations made in the 69" Report would
have served the Courts well if only they had been implemented soon after the Report was
given.

Page 29 of 208




FORMS OF CRIME

STUDY MATERIAL FOR CRIMINOLOGY @
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

The Law Commission hopes that at least the recommendations in the present Report
on such a vital subject, which is the life-blood of our judicial administration, will be taken up
and implemented at an early date.

*k*k
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CHAPTER 11
REVIEW OF THE PROVISIONS OF THE INDIANEVIDENCE ACT,1872

Section 1:

Section 1 of the Indian Evidence Act, 1872 bears the heading ‘Short title, extent and
commencement’. It refers to the extent of applicability of the Act to ‘judicial proceedings’.
The section, as amended earlier, reads as follows:

“Sec. 1: Short title, extent and commencement.- This Act may be called the Indian
Evidence Act, 1872.

It extends to the whole of India (except the State of Jammu and Kashmir) and applies

to all judicial proceedings in or before any Court, including Courts-martial, other than
Courts-martial convened under the Army Act (44 & 45 Vict.,c.58), the Naval
Discipline Act (29 & 30 Vict., ¢.109), or the Indian Navy (Discipline) Act, 1934
(XXXIV of 1934), or the Air Force Act, (7 Geo. 5, ¢.51) but not to affidavits
presented to any Court or Officer, nor to proceedings before an arbitrator;

And it shall come into force on the first day of September, 1872”.

This section requires a formal amendment in as much as the Army Act, 1881 was repealed in
its application to India by the British Statutes (Application to India) Repealing Act, 1960 (Act
57 of 1960); similarly, the Indian Navy (Discipline) Act, 1934, when it was adapted by the
Adaptation of Laws Order, 1950, ceased to refer to the (English) Naval Discipline Acts. The
current legislation occupying the field is the Navy Act, 1957 which, in sec. 186 thereof,
repealed the earlier law. The Air Force Act, 1917 has also been repealed in its application to
India, by the British Statutes (Application to India) Repealing Act, 1960.

It may further be added that sec. 133 of the Army Act 1950, sec. 132 of the Air Force Act,
1950 and sec. 130 of the Navy Act, 1957 apply the provisions of the Evidence Act, 1872
subject to the provisions of these Acts.

We agree with the 69" Report of the Law Commission in this behalf and, therefore,
recommend that in section 1 of the Act, the following words be deleted:

“other than Courts-martial convened under the Army Act (44 & 45 Vict., c. 58), the

Naval Discipline Act (29 & 30 Vict., c. 109) or the Indian Navy (Discipline) Act,
1934 or the Air Force Act (7-Geo. 5, ¢ 51).”
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Section 3: Interpretation clause.

This clause ‘defines’ several words which occur in the Act, namely, ‘Court, ‘Fact’,
‘Relevant’, ‘Facts in issue’, ‘Document’, ‘Evidence’, ‘Proved’, ‘Disproved’, ‘Not proved’,
and ‘India’. Certain other words as defined by the Information Technology Act, 2000 (Act
21 of 2000) are to be read into sec. 3 of the Evidence Act, 1872.

We shall now take up each of these words which are defined in sec. 3.

‘Court’ : ‘Court’ has been defined in sec. 3 as “including all Judges and Magistrates, and all
persons, except arbitrators, legally authorized to take evidence.”

The word ‘persons’ here has to be read in the immediate context of ‘Judges’ and
‘Magistrates’ and will take colour from those words.

Obviously, when the definition refers to persons “legally authorized to take evidence”, this
has to be understood that unless a person is taking ‘evidence’, there is no scope for the Act to
apply but that does not literally mean that every person, or authority, such as a quasi-judicial
tribunal or a domestic tribunal receiving evidence is a Court. This is clear from the case law
to which we shall now refer.

The definition of ‘Court’ in the Act is an inclusive definition and is not exhaustive,
Brajanandan Sinha vs. Jyoti Narain (AIR 1956 SC 66). But the Supreme Court has held that
the Evidence Act does not apply to income tax authority (C.I.T vs. East Court Commercial
Co. Ltd) (AIR 1967 SC 768) nor to the non-judicial proceedings under the Mysore (Personal
and Miscellaneous) Inams (Abolition Act), 1955 (State of Mysore vs. P.T.Muniswamy
Gowda)(AIR 1971 SC 1363), nor to proceedings under the Public Servants (Inquiries) Act,
1850, (Brajnandan Sinha vs Jyoti Narain) (AIR 1956 SC 66), nor to a nominee of the
Registrar under the Maharashtra Co-operative Societies Act, 1961 (Ramrao vs. Narayan)
(AIR 1969 SC 724), nor to inquiries conducted by tribunals even though they may be
quasijudicial in character (Union of India vs. T.R. Verma) (AIR 1957 SC 882) (But they may
have to observe principles of natural justice). The definition does not apply to domestic
tribunals (Central Bank of India Ltd. vs. PrakashChand Jain) AIR 1969 SC 983; nor to
departmental proceedings (K.L.Shinde vs. State of Mysore, AIR 1976 SC 1080) (State vs.
Shivabasappa, AIR 1963 SC 375).

The Supreme Court, in Brajnandan Sinha vs. Jyoti Narain (AIR 1956 SC 66) while
deciding whether inquiry under the Public Servants (Inquiries) Act, 1850 is in the nature of
an inquiry before a ‘Court’ went into a detailed examination of the meaning of the word
‘Court’ and pointed out that such a body or forum must have power to give a decision or a
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definitive judgment which has finality and authoritativeness which are essential tests of a
judicial pronouncement, if it has to be treated as a ‘Court’.

But, in its 69" Report, the Law Commission, after a review of relevant authorities,
felt that a specific definition of ‘Court’ is necessary to remove uncertainty and suggested that
the following definition of ‘Court’ should be substituted:

“Court means, a civil, criminal or revenue court and includes a tribunal constituted by or
under a Central, Provincial or State Act if declared by or under that Act to be a court for the
purposes of this Act, but does not include an arbitrator.”

We shall examine this suggestion in some detail.

The position so far as Civil Courts to which the Code of Civil Procedure, 1908 applies
needs no clarification. So far as the Code of Criminal Procedure, 1973 is concerned, sec. 6
thereof refers to the classes of Criminal Courts, (besides the High Courts and Courts
constituted under any law other than the Code) — namely — Courts of Sessions, Judicial
Magistrates, and Executive Magistrate. However, sec. 195 of the Cr.P.C. which deals with
“Prosecution for contempt of lawful authority of public servant, for offences against public
justice and for offences relating to documents given in evidence”, is concerned, it contains a
special definition for the purposes of sec. 195 which is in the same form as recommended in
the 69" Report for inclusion in the Evidence Act. The question is whether this
recommendation requires any modification?

So far as revenue courts are concerned, there are a vast number of revenue courts in
the country. They are mostly governed by local laws made by State Legislatures. In some of
these laws, it is customary to confer all the powers of a Civil Court while in some others,
limited powers like summoning witnesses etc. are conferred. Some of the courts conduct
summary inquiries. The question therefore is whether all the revenue courts should be
governed by the provisions of the Evidence Act, 1872 as recommended in the 69" Report?

The recommendation in the 69" Report might include even those revenue courts
which have limited powers or have a summary procedure to follow. That would create
serious problems. Where the local legislature requires a speedy decision by following a
summary procedure, the revenue court will be confronted with a duty to follow all the
niceties of the Evidence Act. We, therefore, feel that it is not necessary to include all revenue
courts within the definition of ‘Court’ for purposes of the Evidence Act. The question
whether the provisions of the Evidence Act apply or not, would depend upon the nature of the
tribunal, the nature of inquiry contemplated and other special characteristics of each such
‘revenue court’ and is a matter for the appropriate Legislature or rule making authority
dealing with revenue courts. We are, therefore, not in favour of applying the Evidence Act to
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all ‘revenue courts’. We therefore differ from the recommendation in the 69" Report in this
respect.

We then come to the recommendation in the 69" Report regarding applicability of the Act to
tribunals. The recommendation says that if the special statute governing the tribunal requires
that the tribunal be treated as a ‘court’ for purposes of the Evidence Act, then the Act will
apply. But, in our view, this is so obvious a position that there is no need to say so by way of
a definition. It is true that in sec. 195(3) Cr.P.C., such a definition is specially given for
purposes of sec. 195, which deals with procedure in the case of offence of ‘contempt’ under
the Indian Penal Code. There the special definition was necessary because of the penal
consequences of the ‘contempt’.

In the result, we differ from the 69" Report and recommend that the existing definition of
‘court’ does not require any amendment.

We next take up the other words for discussion.

Fact: The provisions of sec. 3 define the word ‘fact’ as follows: “Fact” means and
includes —
(1) anything, state of things, or relation of things, capable of being perceived by the
Senses;

(2)  any mental condition of which any person is conscious.”
There are illustrations (a) to (e) in the definition.

In the 69" Report, after an elaborate discussion, the Commission was of the view that no
further elaboration is necessary in this definition but it was suggested that the words “and
includes” be deleted as it has been creating confusion.

It is pointed out in Sarkar on ‘Evidence’ (15" Ed. 1999, 542) that Bentham classified facts
into ‘physical’ and ‘psychological’. It is now recognized that the state of a person’s digestion
is a fact (see also Sabapathi vs. Huntley: (AIR 1938 PC 91). Illustrations (a), (b) and (c) refer
to ‘physical’ facts and (d) and (e) to the psychological.

The word ‘Thing’ used in the definition of ‘fact’ is explained, as pointed out in the 69"
Report, in the Oxford dictionary as ‘that which is concerned (in action, speech or thought) -
that which is or may be in any way an object of perception, knowledge or thought, a being, an
entity.’
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In Phipson’s Evidence (15" Ed., 2000), it is pointed out: (see para 1.04)
“No satisfactory definition of the term ‘fact’ has been or perhaps can be given.
Broadly it applies to whatever is the subject of perception or consciousness. But
juridically it has generally to be distinguished from law sometimes from opinion and
sometimes from testimony and documents. It is not possible always to apply these
distinctions consistently.”

In as much as the existing definition of ‘fact’ has not created any legal difficulties and having
regard to the fact it refers to physical and psychological facts, and there cannot also be a
perfect definition — the Commission is of the view that no clarification or amendment is
necessary. The Commission however disagrees with the 69" Report that the words ‘and
mcludes’ should be deleted but on the other hand, recommends that the word “means and” be
deleted.

‘Relevant’: The word ‘relevant’ has been defined in the Act as follows:

“‘Relevant’: One fact is said to be relevant to another when the one is connected with
the other in any of the ways referred to in the provisions of this Act relating to the
relevancy of facts”.

In other words, one fact is relevant to another fact, if it is connected in any way as described

in sections 6 to 55. Section 5 states that ‘evidence’ may be given of ‘facts in issue’ and
‘relevant facts’ and the Act also defines ‘facts in issue’. The Act also defines ‘evidence’ as
oral and documentary.

There are again facts of which evidence, being not admissible, cannot be given though they
are ‘relevant’ — such as the facts referred to in sections 122, 123, 126 and 127. This brings
out the concept of ‘admissibility’.

Besides these, the expression ‘irrelevant’ occurs in sections 24, 29, 43, 52, 54 and 165.
Section 11 refers to situations when ‘facts not otherwise relevant become relevant’.

Phipson (15" Ed., 2000, para 6.08) points out that Stephen in his Digest first defined
‘relevance’ from the angle of ‘cause and effect’ (now in sec.7) but later defined ‘relevance’ in
Art. 1 as a fact which, in conjunction with others, proves or rendersprobable the past, present
or future existence or non-existence of the other. In the Indian Act, the concept of ‘proves or
renders probable’ are used in the definition of ‘proved’ in sec. 3 and in sub section (2) of sec.
11, dealing with facts which are irrelevant.
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We agree with the 69" Report and do not think that the definition of ‘relevant’ should be
amended by linking it up with ‘proof’ or rendering other facts probable in as much that
concept is already incorporated in the definition of ‘proved’ in sec. 3.

Facts in issue:

In the 69" Report (see para 6.51) it was pointed out that these words occur in sections 5, 6, 7,
8,9, 11, 17, 21 [Illustration (d)] and in sections 33, 36, 43 and the words ‘questions in issue’
occur in sec. 33, while the words ‘matters in issue’ occur in sec. 132, and the Commission
merely recommended omission of the words ‘and includes’ occurring in this definition.

Further in civil cases, facts in issue are decided in the manner provided in O 14. RR. 1 to 7 of
the Code of Civil Procedure and in criminal cases, the charge constitutes and includes facts in
issue (chapter XVII of the Criminal Procedure Code, 1973) (vide Sarkar, Evidence, 15" Ed,
1999, p.43).

We agree that with the recommendation in the 69" Report in this behalf that no material
amendment is necessary and that the only correction necessary is to drop the words ‘and
includes’.

Document:

‘Document’ has been defined as “any matter expressed or described upon any
substance by means of letters, figures or marks, or by more than one of those means, intended
to be used, or which may be used, for the purpose of recording that matter”.

The definition covers any type of document including electronic records. Record of the
matter is one thing and the deciphering of its meaning is another thing.

The definition also contains some illustrations.

Under section 13 of the UK Civil Evidence Act, 1995, document means ‘anything in
which information of any description is recorded,” and this is in implementation of the
recommendation of the British Law Commission Report on the Hearsay Rule in Civil
Proceedings (1993) No.216). We shall also refer to some recent English decisions on the
meaning of the word ‘document’: Cinematograph film (Senior vs. Holdsworth; 1975 (2) All
ER 1009); Photography, Video Tapes, audio tapes (R vs. Stevenson) (1971)1 WLR 1, R vs.
Robson 1972(1) WLR 651; Grant vs. South Western and County Properties 1975. CH.185:
Microdots or tape recording, telephone conversation (Grants case above referred to;
Television Film (Senior vs. Holdsworth ex P Independent Television News Limited) (1976
QB 23); Facsimile Transmissions (Hastie and Jenkerson vs.McMohan 1990. 1. WLR 1575;
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Computer Database recorded in back ups or files (Derby vs. Weldon) (No.9) [1991] 1
WLR 652, have been held to be ‘documents’.

In Derby’s case, which related to a computer data base, Venlott J. differed from the
view of Mc Inerney J in Beneficial Finance Corporation vs. Convey 1976 V.R.321 that a
document must be visually seen but it was held that it is not necessary to be seen visually.
The learned Judge observed, agreeing with Walton J in Grant’s case (above), that the position
was the same in ‘shorthand’ or in the case of words which could be fully written down by a
key. He held :

“....the mere interposition of necessity of an instrument for deciphering the
information cannot make any difference in principle. A litigant who keeps all his
documents in microdot form could not avoid discovery (under RSC Order 24)
because in order to read the information extremely powerful microscopes or other
sophisticated instruments would be required. Nor again, if he kept them by means of
microfilm which could not be read without the aid of a projector.”

The learned Judge observed:

“T respectfully adopt that statement of principle. It must, I think, apply a fortiori to
the tape or disc on which material fed into a simple word processor is stored. In most
businesses, that takes the place of the carbon copy of outgoing letters which used to
be retained in files.” An electronic diary is a document ‘Rollo vs. H.M.Advocate’
1997 SLT 958. It does not matter that it may have to be processed like — translation,
decoding or by electronic retrieval. Computer print out is a document R vs. Spiby
(1990) 91. Cr. A.R. 186A; Public Prosecutor vs. AngSoon Huat: 1991(1) Malay L.J.
page 1.

Here, we must accept the comment of Steve Uglow in ‘Evidence, Text and Materials’ 1997
page 149 that if the definition of ‘document’ broadens, so do the difficulties of demonstrating
authenticity. While computer generated information should be treated similar to other
records, its weight depends on its reliability and parties might need to provide information as
to the security of their computer system.

Electronic records are ‘secondary evidence’ (see sec. 65B introduced by Act 21/2000).
Where the original of a document cannot be produced, secondary evidence of its contents will
be admissible. Since, whenever a document is produced in court as evidence, its
genuineness has to be established before its contents can be referred to, the authenticity of the
electronic record has to be established, except when the conditions of sec. 65B are satisfied.
In that case, the electronic record becomes automatically admissible as evidence of its
contents in the same manner as a certified copy of a public document. Such certified copy is
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also secondary evidence but is received as if it is primary evidence, because of sections 77
and 79.

In Ziyauddinvs. Brijmohan(AIR 1975 SC 1788) the Supreme Court held a tape record
is a document which is no different from a photograph. However, conditions for its
admissibility may be different.

In the 60" Report of the Law Commission, dealing with General Clauses Act in para 3.40,
the following revised definition of ‘document’ in sec. 3(18) of the General Clauses Act was
recommended:

“document” shall include any substance having any matter written, expressed,
inscribed, described or otherwise recorded upon it by means of letters, figures or
marks or by any other means, or by more than one of these means, which are intended
to be used or which may be used for the purpose of recording that matter.

Explanation: It is immaterial by what means the letters, figures or marks are formed”
(The above recommendations in the 60" Report are quoted in para
6.36 of the 69" Report)

In paras 6.36 and 6.37 of the 69" Report, the Commission recommended a similar definition
in sec. 3 of the Evidence Act.

We agree with the above proposals but we may, in the light of the developments in
technology, further recommend the explanation in the modified form. It is recommended that
the definition of “Document” be substituted as follows:-

“‘Document’ shall include any substance having any matter written, expressed,

inscribed, described or otherwise recorded upon it by means of letters, figures or

marks or by any other means or by more than one of these means, which are intended
to be used, or which may be used, for the purpose of recording that matter.

Explanation:- It is immaterial by what means the letters, figures or marks are formed
or decoded or retrieved.”

Evidence:
Section 3 of the Act also defines ‘Evidence’. It says that the word means and includes —
(1) all statements which the Court permits or requires to be made before it by
witnesses, in relation to matters of fact under inquiry; such statements are called
oral evidence.

(2)
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(3) all documents including electronic records produced for the inspection of the
Court; such documents are called documentary evidence.

In the 69" Report it was remarked (see para 6.38) that the definition was not
exhaustive. After some discussion, it was stated in para 6.46 that the definition does not
require any amendment because the question of treating other evidence like material objects
or facts revealed by local inspection is sufficiently covered by the word ‘proved’ and the
second proviso to sec. 60.

Sarkar in his Evidence (15" Ed. 1999, p.48) states that the meaning of the word
‘Evidence’ as given in the Act is not complete.  VepaSarathi, however, in his book on
Evidence (5" Ed., 2002, p. 12.26) opines that every type of evidence is governed by the
Evidence Act.

Both the 69" Report and the commentary by Sarkar refer to oral evidence,
documentary evidence, real or personal evidence, original and unoriginal evidence and so on.
But still, the 69" Report recommended that no amendment is necessary.

We agree that the definition of the word ‘Evidence’ is not exhaustive.

But in that event, there is no point in retaining the word “means”. We are of the view that if
we do not expand the meaning, we should at least omit the words ‘means and’ from the
definition. We recommend accordingly.

Proved:
This word will be taken up along with two other words ‘disproved’ and ‘not proved’.
The word ‘proved’ is defined in sec. 3 as follows:

“Proved — A fact is said to be proved when, after considering the matters before it, the Court
either believes it to exist, or considers its existence so probable that a prudent
man ought, under the circumstances of the particular case, to act upon the
supposition that it exists.”

Disproved: The word ‘Disproved’ is defined as follows:

“Disproved - A fact is said to be disproved when, after considering the matters before it, the
Court either believes that it does not exist, or considers its non existence so
probable that a prudent man ought, under the circumstances of the particular

case, to act upon the supposition that it does not exist.”

‘Not proved’: These words are defined as follows:
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“Not-proved — A fact is said not to be proved when it is neither proved nor disproved.”

In these three definitions, the prudent man’s approach has been adopted, as to the probability
of existence or non-existence of facts.

The 69" Report (see paras 6.54 to 6.56) did not recommend any change.
We shall now refer to certain aspects which are relevant in the context of these words.

In a number of judgments, the Supreme Court pointed out that mere ‘suspicion’ or
‘conjecture’ cannot be the basis of a finding that a fact is proved.

We may state that under the words “matters before it”, i.e. the Court will obviously include
oral and documentary evidence, circumstances, objects, maps or other material revealed from
local inspection.

One other aspect here is about the ‘standard of proof’. In criminal cases, generally it should
be proof beyond reasonable doubt. That principle is not applicable in civil cases. In civil
cases proof is on balance of probabilities. Lord Denning stated in Bater vs Bater 1950(2)
ALLER 458 that even so, there could be different degrees of proof within the standard, both
in civil and criminal cases.

This matter is unnecessarily complicated by our courts.

Sir James Stephen has suggested a simple formula in the definition of the three expressions
‘proved’, ‘disproved’ and ‘not proved’. In civil cases, there are usually two versions of the
facts. The court, on the basis of the evidence adduced before it, chooses that version which it
thinks is more probable, that is, it will accept that version which a prudent man will act upon
the supposition that exists. If there is no defence version, the court can take that fact into
consideration in concluding that the plaintiff’s version of the facts exists. In conceivable
cases, the court can reject both versions as false.

But in a criminal case, whether or not there is a defence version the court must be satisfied
that a reasonable alternative version is not possible, because, if it is possible, a prudent man
will not act upon the supposition that the prosecution version exists. He will act on the
supposition that the alternative version exists. But in cases coming under sections 105 and
106 Evidence Act, though apparently the burden of proof is on the accused, if the evidence
adduced by the prosecution discloses a version in favour of the accused, a prudent man will

Page 40 of 208




FORMS OF CRIME

STUDY MATERIAL FOR CRIMINOLOGY @
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

not act upon the supposition that only the prosecution version exists; but upon the supposition
that the one favourable to the accused exists.

In Kishenchand Mangal vs. State of Rajasthan AIR 1982 SC 1511, the Supreme Court
pointed out that proof of a fact does not depend upon whether the witness is rich or poor.

There is an unmistakable subjective element in the evaluation of the degrees of probability
and the quantum of proof. Forensic probability must rest on robust commonsense and
ultimately on the trained intuition of the Judge. (State of UP vs. Kishan Gopal AIR 1988 SC
2154).

Phipson’s Evidence (2000, 15" Ed. P.1) refers to ‘proof” as the establishment of such facts by
proper legal means to the satisfaction of the Court, and in this sense includes disproof.

These views are relevant but do not require to be incorporated in the definitions of these
words.

In the light of the above discussion and the recommendation made in the 69" Report, we do
not think that any amendment be made in respect of the words ‘proved’, ‘disproved’ or ‘not
proved’.

India:

No modification is necessary with regard to this definition.
‘Certifying Authority’, ‘digital signature’, ‘Digital Signature Certificate’, ‘electronic form’,
‘electronic record’, ‘information’, ‘secure electronicrecord’, ‘secure digital signature’,

‘subscriber’

The above words have been recently brought into sec. 2(1) by the Information Technology
Act, 2000 and require no further change.

Other definitions — if to be added?

In the 69™ Report (see para 6.81), it was suggested that ‘Judicial proceeding’ need not be
defined as the Commission was recommending amendment of the meaning of ‘Court’.

It was pointed out (see para 6.64) that so far as the Code of Criminal Procedure 1882 was
concerned, ‘judicial proceeding’ was defined in sec. 4(d) and 1973 Act in sec. 2(i) but that as
far as the Indian Penal Code is concerned, the Courts have refrained from attempting a
definition (see para 6.68). It was pointed out at that the expression is not defined in the Code
of Civil Procedure. In para 6.81 it was said that if a definition of the word was felt necessary,
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the ‘function of administration of justice’ should be emphasized and that it could (i.e. if felt
necessary) be defined as follows:

“Judicial proceeding means any step in the administration of justice according to law
in which evidence may be legally recorded for the decision of the matter in issue in
the case, or of a question necessary for the decision or final disposal of such matter.”

It may be noted that ultimately, the 69" Report did not recommend a definition of ‘judicial

proceeding’ because the definition of ‘Court’ was recommended to be widened (see para
6.81). But, as stated earlier, we have somewhat differed from this recommendation in
respect of the definition of ‘Court’ for reasons already given. The question then is whether
definition of ‘judicial proceeding’ should be included?

Having said that the definition of ‘Court’ need not be incorporated and that it is best left to
the Court to decide whether a body is a ‘Court’ or not, we feel that likewise, it will be
necessary to leave this aspect also to be decided on the basis of the particular provisions of
the statute. If we recommend a definition of ‘judicial proceeding’, conflicts can arise
between the existing definition of ‘Court’ and the definition of ‘judicial proceeding’.

Admissible: The 69" Report recommended that the word ‘admissible’ be defined as
‘admissible in evidence’. We too agree with this recommendation.

Section 4:
Section 4 defines words ‘may presume’, ‘shall presume’ and ‘conclusive proof’.

There is no recommendation for amendment of sec. 4 in the 69™ Report. We do not also
think that any amendment is necessary.

Section 5:
Section 5 of the Act bears the heading ‘Evidence may be given offacts in issue and
relevant facts’ and reads as follows:

“Section 5: Evidence may be given in any suit or proceeding of the existence or non-
existence of every fact in issue and of such other facts as are hereinafter declared to
be relevant, and of no others.

Explanation: This section shall not enable any person to give evidence of a fact

which he is disentitled to prove by any provision of the law for the time being in force
relating to Civil Procedure”.
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In the 69" Report, it was recommended that in the Explanation, the words ‘Code of Civil
Procedure, 1908 may be substituted for the words “the law for the time being in force
relating to Civil Procedure” and that so far as territories where the Code is not applicable,
“suitable words can be added”.

The Explanation is obviously referable to Order 7, Rules 14, 18 and Order 13, Rule 1, Order
41, Rule 27 of the Code of Civil Procedure, 1908.

We are unable to agree with the recommendation made above so far as the Explanation is
concerned in as much as the Evidence Act, 1872 does not apply to the State of J&K.

Section 6:
Section 6 reads as follows:

Section 6: Relevancy of facts forming part of same transaction: Facts which, though
not in issue, are so connected with a fact in issue as to form part of the same
transaction, are relevant, whether they occurred at the same time and place or at
different times and places.

There are some illustrations set out under section 6.
The section says when facts though not in issue become relevant facts.

In the 69" Report, after a very elaborate discussion, it was stated (see para 7.40) that no
amendment is necessary.

The section, along with others, refers to the rule of admission of evidence relating to what is
commonly known as res gestae. It is an exception to the hearsay rule in as much as facts
heard are relevant as being part of the same transaction.

As pointed out by Sarkar (15" Ed. 1999 p.155) facts relevant to the issue (res gestae) have
been arranged in the Act in the following manner:

(1)  Things connected with the facts in issue as part of the sametransaction, occasion,
cause, effect, motive, conduct etc. (sections 6-16)

(2)  Things said about it, viz., admissions, confessions (sections 17-31)
(3)  Statements by persons who cannot be called as witnesses (sections 32-33)
(4)  Statements under special circumstances (sections 34-39)
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(5)  Things decreed in courts, viz., judgments in other cases (sections 40-44)
(6)  Opinions about it (sections 45-51)
(7)  Character and reputation of parties concerned (sections 52-55)

The section uses the words ‘same transaction’.

The words ‘same transaction’ occur in sections 220 and 223 Cr. P.C. in a restricted sense and
also in illustration (a) of sec. 6. But the word ‘transaction’ is used in a more general sense in
sec. 6.

The principle of law embodied in sec. 6 is, as stated above, usually known as the rule of res
gestae. The essence of the doctrine is that a fact which, though not in issue, is so connected
with the facts in issue “as to form part of the same transaction” becomes relevant by itself.
This rule is, roughly speaking an exception to the general rule that hearsay is not admissible.
The rationale in making certain statements on facts admissible under sec. 6 is on account of
the spontaneity and immediacy of such statement, a fact in relation to the fact in issue. But, it
is necessary that such fact or statement must be part of the same transaction. In other words,
such statement must have been made contemporaneously with the acts which constitute the
offence or at least immediately thereafter. But if there is an interval, however slight it may
be, which was sufficient enough for fabrication, then the statement is not part of res gestae.
(GentelaVijayavardana Rao vs. State of AP, AIR 1996 SC 2791).

Thus, the provisions of sec. 6 have been sufficiently explained in judicial decisions.
We agree with the 69" Report that no amendment is necessary in section 6.

Section 7: Facts which are the occasion, cause or effect of facts in issue.

The section reads: “Facts which are the occasion, cause or effect, immediate or otherwise, of

relevant facts, or facts in issue, or which constitute the state of things under which they

happened, or which afforded an opportunity for their occurrence or transaction, are relevant”.
There are three illustrations below this section.

In the 69" Report, it was stated (see para 7.53) that there is no need for change of sec. 7.
The Supreme Court observed that, like a photograph of a relevant incident, a
contemporaneous tape record of a relevant conversation is a relevant fact admissible under

sec. 7 and 8. The imprint on the magnetic tape is the direct effect of the relevant sources.
Thus, if a statement is relevant, an accurate tape record of the statement is also relevant and
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admissible (Yusuf Alli vs. State: AIR 1968 SC 147), R.M. Malkani vs. State AIR 1973 SC
157; Ziyauddin vs. Brijmohan, AIR 1975 SC 1788.

The case law has sufficiently explained sec. 7. No further amendment is necessary.

Section 8:
Section 8 refers to ‘motive, preparation and previous or subsequent conduct’ and their
relevance. It contains two Explanations and 11 illustrations.

We are not extracting either sec. 8 or its Explanations.

In the 69" Report, there is a very elaborate discussion and it was recommended in para 7.88
that there is no need to change the law as enacted in sec. 8.

On motive, the Supreme Court has reiterated that motive may be relevant to support a
finding of guilt but absence of motive may not be evidence of innocence. See S.C. Bahri vs.
State of Bihar AIR 1994 SC 2420)

There are a large number of judgments of the Court as to the relevance of motive, rendered
after the 69" Report, but there is no change in the law.

Similarly, on the other aspect of previous and subsequent conduct, there are later cases, but
there is no change in the law.

We agree with the 69" Report that no amendment is necessary in sec. 8. But before
parting with sec. 8, we may refer to two new aspects: (1) rape victims and (2) right to silence.

(1) In the case of rape victims, the complaint of the victim is relevant under ill.(f) and also
under sec. 157 (Rameshwar vs. State: AIR 1952 SC 54). There are, of course, other relevant
factors, such as delay, which may or may not have varying degrees of importance in various
cases. (see Sarkar, Evidence, 1999, Vol. 1, pg. 196-97). It is pointed out that in England, the
complaint of the prosecutrix though given behind the back of the accused, if made at the
earliest possible opportunity, is relevant. This principle is applied to victims of rape, indecent
assault and other similar offences under the Criminal Law Amendment Act, 1885 (48 & 49
vic.c. 469) and only for the purpose of the credibility of the story or for negating pleas of
consent. Complaint of victims is not relevant in other cases. In India, the provision is wider
in sec. 8 and refers to all complaints. Distinction is however made between complaints and
statements.

[lustration (j) under sec. 8 make a distinction between a complaint and a statement.
While a statement is made relevant only as corroborative evidence under sec. 157, with
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regard to a complaint, ill. (j) demonstrates that the fact of the complaint having been made,
the circumstances under which, and the terms in which made, are relevant (Aziz Bin
Muhammed Din vs. Public Prosecutor : (1996)5 Malayan L.J. 473 (Melaka H.C.)

Ilustration (j) below sec. 8 reads as follows:

“(j) : The question is, whether A was ravished. The facts that, shortly after the alleged
rape, she made a complaint relating to the crime, the circumstances under which, and
the terms in which, the complaint was made, are relevant.

The fact that, without making a complaint, she said that she had been ravished is, not
relevant, as conduct under this section, though it may be relevant as a dying
declaration under sec. 32, clause (1), or as corroborative evidence under sec. 157.”

It was held in Parvati vs. Thirumalai 10 Mad 334, that there is a distinction between a
complaint and a statement. A complaint is expressive of feeling while a statement is
expressive of knowledge. Sarkar (1999, 1 Ed. p.198) refers to Norton p. 114, where the latter
points out that there may sometimes be a difficulty in discriminating between a statement and
a complaint. A complaint is one made seeking redress or punishment and must be made to
one in authority, the police or some other person to whom the complainant is justly entitled to
look for assistance and protection. The distinction, according to Norton, is important because
while a complaint is alwaysrelevant, a statement not amounting to a complaint, will only be
relevant under particular circumstances — e.g. if it amounts to a dying declaration or can be
used as corroborative evidence. Sri Vepa P. Sarathi in his Evidence, (5" Ed. 2002 at pp 60-
61) refers to ill.(j) and the distinction between ‘complaints’ and ‘statements’ and to the
difference between English law and Indian law. The author says that conduct of an accused
pointing out places, relevant under sec. 8, may be still excluded by sec. 162 Cr.P.C., subject
of course to statements leading to discovery under sec. 27.

As already stated, the English Act, 1885, above referred to, deals only with relevance of
complaints in cases of sexual offences. It does not deal with statements at all and sec. 8 of
the Indian Act is wider.

These and other aspects were, in fact, dealt with in the 69" Report (para 7.73 to 7.87). In
para 7.87 it was pointed out that ‘statement’ as to offences, (other than complaints) are
relevant under sec. 6, 32, 157, 159, 145, unless excluded by sec. 162 Cr.P.C. Statements
which amount to complaints are relevant under sec. 6, 8, 9 and sec. 32, unless excluded by
sec. 162 Cr.P.C.

After much discussion, the 69™" Report says that no change is necessary in sec. 8. In as much
as the distinction between a complaint and a statement is still valid under the law of evidence,
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we do not propose any change in sec. 8 even in so far as the section relates to rape or other
offences.

(2) The next question is about the right to silence. This aspect has been dealt with in paras
7.68 to 7.71 of the 69™ Report. After considerable discussion of the philosophy behind the
right to silence and to Egan vs. US 137 F.2d 369 (8" Circuit), certificate denied, (1943) 320
US 788 the Commission felt in para 7.88, no change is necessary..

This question has to be examined in the background of Art. 20(3) of the Constitution
of India which precludes compulsion of a person to be a witness against himself. There have
since been statutory changes in England under the Criminal Justice & Public Order Act, 1994
based on the 11" Report of the Criminal Law Review Committee (Cmmd 4991) and a further
amendment to the 1994 Act inserted by sec. 58(2) of the Youth Justice and Criminal
Evidence Act, 1999 — which takes into account the decision of the European Court of Human
Rights in Murray vs. UK (1996)22 EHRR 29 that if in such a case, access to legal advice is
denied, Art. 6 of the European Convention is violated. In this connection see also Saunders
vs. UK (1996) 23 EHRR 313; Condrom vs. UK (2001) 31 EHRR 1 and Awverill vs. UK (2001)
31 EHRR 839 where the European Court held that the police not having followed the
condition of giving opportunity to the accused to call a lawyer, the rights of the accused under
Article 6 ECHR were violated.

There is a detailed discussion of these developments in Phipson (2000, 15" Ed., para
32.01 to 32.12).

The Law Commission has given a separate Report on the Right to Silence — see 180%™
Report of the Law Commission.

As stated earlier, sec. 8 does not require any amendment.

Section 9:
Section 9 deals with ‘Facts necessary to explain or introduce relevant facts’.

It reads as follows:

“Section 9: Facts necessary to explain or introduce a fact in issue or relevant fact, or
which support or rebut an inference suggested by a fact in issue or relevant fact, or
which establish the identity of anything or persons whose identity is relevant, or fix
the time or place at which any fact in issue or relevant fact happened, or which show
the relation of parties by whom any such fact was transacted, are relevant in so far as
they are necessary for that purpose.”
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There are six illustrations below section 9.

In the 69" Report, after an elaborate discussion, it was stated (see para 7.110) that no
modification is necessary except that, in the opening clause — after the word ‘facts’ and
before the word ‘necessary’, we may add the words ‘which are’.

After the 69" Report of 1977, there are indeed a large number of decisions of the Supreme
Court which have relied upon sec. 9 for one or other of the purposes stated in sec. 9.

There is a mass of case law relating to identification parades. There is a Code of Practice D
issued in England under the Police and Criminal Evidence Act, 1984 (see sec. 67(9)) but it
has been held that identification in breach of it may not always be excluded, nor should
identification under Code D be always accepted. There may also be cases outside Code D.
Further the guidelines issued in R vs. Turnbull 1977 QB 224 (CA) are treated as the last
word. ‘Turnbull is the seminal decision and it is where the law is to be found’ (R vs.
Mussell& Dalton: 1995 Cr. LR 887) (as per Evans J). Apart from that, in England, sec. 78 of
the Police and Criminal Evidence Act, 1984, allows a Judge to exclude prosecution evidence
in the interests of fairness and has been used to control, in particular, the manner in which
subsequent identifications are obtained.

We do not propose to lay down any standards or precautions in regard to ‘identification’ but
feel that the existing case law dealing with identification is quite elaborate (see Ramanathan
vs. State of TN: AIR 1978 SC 1204) and sufficient.

It is also the law in India that a direction to appear for identification or an order to obtain
finger prints or impression of hand, feet etc. or taking of samples of blood are not treated as
amounting to self incrimination under Art. 20(3) of the Constitution of India (see State vs.
Kathikalu AIR 1961 SC 1808).

There are also examples of identification by photograph, videos etc. But sec. 22 of Terrorist
and Disruptive Activities (Prevention) Act, 1985 was struck down by the Supreme Court in
Kartar Singh vs. State of Punjab 1994 Crl. LJ 3139 (SC) as being opposed to Art. 21. That
section referred to photographs of accused declared as proclaimed offenders and said that
identification by witnesses using the said photographs shall have the same value as test
identification.

Identification through video tape is permissible provided the video is clear and is of quality
and depends on the time for which the accused is shown; but the weight to be given to the
tape is for the Judge, who has also to look at the video. A case of “store security” camera
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video tape came up before the Canadian Supreme Court R vs. Nikolovski (1996) 141.
DLR.(4d) 647 and there, the above principles were laid down. Phipson says (1999, 15" Ed.
para 14.24) that video and photo identification must satisfy the tests laid down in Turnbull
1977 QB 224.

Recently, in R vs. Pieterson and Holloway (1995)(2) Cr. App R 11(1A), evidence that a
‘tracker dog’ had traced the scent of the place of crime to a particular individual, was held
admissible subject to proof as to the training of the dog and other precautions. In Abdul
Razak vs. State AIR 1970 SC 283 it was held that it is not entitled to much weight. See also
Ashok Gavade vs. State of Goa 1995 Crl LJ 943 (Bom); Bhadron vs. Stateof Kerala 1995 Crl
LJ 679 (Ker); Pandian K Nadar vs. State of Maharashtra 1993. Crl LJ 3883 (Bom).

In State vs. S.J. Choudary: AIR 1996 SC 149, identification of typewriting by experts was
relied upon.

(For discussion on DNA, see also our discussion under sec. 45 and sec. 112). DNA
(Deoxyribo Nucleic Acid) evidence has been used for various types of identification.  The
science of DNA fingerprinting means the method of proving that a suspect’s DNA matches a
sample left at the scene of a crime. It requires two things: (See
http://www.howstuffworks.com/dna.evidence.htm)

(i)  creating a DNA profile using molecular biology protocols

(i) Crunching numbers and applying the principles of population genetics to prove a
match mathematically

Human beings have 23 pairs of chromosomes containing the DNA blueprint that decodes all
the materials need to make up one’s body as well as the instructions for how to run it. One
member of each chromosome pair comes from one’s mother and the other is contributed by
the father. Every cell of the body contains a copy of this DNA. While the majority of DNA
does not differ from human to human, some three million base pairs of DNA (about 0.10% of
one entire genome) vary from person to person. The key to DNA evidence lies in comparing
the DNA left at the scene of a crime with a suspect’s DNA in these chromosomonal regions
that do differ.

We do not propose to get into the molecular biology that lies behind DNA. But we shall
refer to how it has been used. In 1985, DNA entered the court room for the first time. In
1988 for the first time, a person was sent to jail on the basis of DNA. This is a complex area
of forensic science that relies heavily on statistical predictions: The basic procedure is to
isolate the individual’s DNA footprint — called RFLP (Restriction fragment length
polymorphism) analyses. This requires large amounts of relatively high quality DNA.
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Several countries have DNA data bases of its citizens. DNA samples are used (a) To prove
quilt: by matching DNA profiles and linking a suspect to a crime or crime scene. The British
police have an online database of more than 700,000 profiles in 1999 that they compare to
crime scene samples; more than 500 positive matches come up in a week; (b) Exoneration of
innocent persons: At least 10% people have been freed from death row in US after DNA
evidence has been studied.

DNA is useful for ‘Paternity testing’, “Identification’, studying the evolution of human
population; studying inherited disorders.

Matching is done at different loci. The new British ten-loci-test offers very little chance of a
mismatch (Scotland’s Every News 9.2.2000). When data bases grow in country or area, more
loci are required to require support of a strong common source. The FBI is reported to test
13 loci which minimizes chances of mismatch. On this aspect, Phipson (2000, 15" Ed. para
14.32) says as follows:

“This evidence involves comparison between genetic material thought to come from
the person whose identity is in issue and a sample of genetic material from a known
person. If the samples do not ‘match’then this will prove a lack of identity between
the known person and the person from who the unknown sample originated. If the
samplesdo ‘match’ this does not conclusively prove identity. Rather, an expert will
be able to derive from a database of DNA samples an approximate number reflecting
how often a similar DNA ‘profile’ or ‘fingerprint’ is found. It may be, for example,
that the relevant profile is found in one person in every 100,000. This is described
as the ‘random occurrence ratio’.

Care must be taken in presenting such a statistic to the jury in a criminal case. In
particular it is necessary to avoid "the prosecutor's fallacy™: The statistic does not
establish that there is only a 1 in 100,000 chance that the person has been wrongly
identified (R vs. Doheny & Adams (Gary) 1997(1) Cr. App. R. 369). The Court of
Appeal has indicated that an expert shall usually confine his or her evidence to
providing the random occurrence ratio, and, if he or she has the necessary data, may
indicate how many people with matching DNA characteristics are likely to be found
in the United Kingdom or in a limited relevant sub group which the perpetrator is, in
all likelihood, a member of. It is inappropriate for an expert to expound a statistical
approach to evaluating the likelihood that the accused left the unknown sample.”

In England, sec. 62 of the Police and Criminal Evidence Act, 1984 governs obtaining
‘intimate sample’ (e.g. blood & fingerprint) from the suspect. If an accused refuses, then
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under sec. 62(10) it will be for the Court to decide what inference is to be drawn. Part 11l of
the UK Family Law Reform Act, 1969 contains provisions for the use of blood tests in
determining paternity. Again inferences may be drawn from a refusal to consent. (sec. 23 of
Family Law Reform Act, 1969).

Section 62(10) of the Police and Criminal Evidence Act, 1984 states:

“62(10): Where the appropriate consent to the taking of an intimate sample from a
person was refused without good cause, in any proceedings against that person for an
offence — (a) the Court, in determining

()  whether to commit that person for trial; or

(if)  whether there is a case to answer; and
(b) the Court or jury, in determining whether that person is guilty of the offence
charged,
may draw such inferences from the refusal as appear proper; and the refusal may, on
the basis of such inferences, be treated as, or as capable of amounting to,
corroboration of any evidence against the person in relation to which the refusal is
material.”

In yet another case in R vs. Adams (1996)(2) Cr. App. Rep. 467, the Court of Appeal was
dealing with a case of alleged rape. The State contended that the DNA profiles from the
appellant and the crime’s scene sample were compared and a visual match within 1% was
declared. Computer calculation indicated that the chance of a randomly chosen unrelated
man matching the DNA profile was 1/297 m rounded down in theinterests of ‘conservation’
to 200,000,000. That calculation was based on 9 bands of DNA identified in the profile. The
defence examined Prof. Donelly who referred to ‘Bayes Theorem’ relating to statistical
probability. The trial court convicted the accused but there were other pleas and evidence on
which the accused relied, including a plea of alibi. The Court of Appeal ordered retrial
holding:

“The Bayes Theorem may be an appropriate and useful tool for statisticians and other
experts seeking to establish a mathematical assessment of probability...... the theorem
can only operate by giving to each separate piece of evidence a numerical percentage
representing the ratio between probability of circumstance A and the probability of
circumstance B, granted the existence of that evidence. The percentages chosen are
matters of judgment; that is inevitable. But the apparently objective numerical figures
used in the theorem may conceal the element of judgment on which it entirely
depends. More importantly for present purposes, however, whatever the merits or
demerits of Bayes Theorem in mathematical or statistical assessment of probability, it
seems to us that it is not appropriate for use in jury trials, as a means to assist the jury
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in the task. In the first place, the theorem’s methodology requires, as we have
described, that items of evidence be assessed separately according to their bearing on
the accused’s guilt, before being combined in the overall formula. That in our view is
far too rigid an approach to evidence of the type that a jury characteristically has to
assess.....More fundamental, however, the attempt to determine guilt or innocence on
the basis of a mathematical formula, applied to each separate piece of evidence, is
simply inappropriate to the Jury’s task.... Scientific evidence tempered as proof of a
particular fact may establish that fact to be an extent which, in any particular case,
may vary between slight possibility and virtual certainty. For example, different
blood spots on an accused’s clothing may, on testing, reveal a range of conclusions
from ‘human blood’ to ‘highly likely to be the victim’s blood’. Such evidence is
susceptible to challenge as to methodology and otherwise, which may weaken or
even, in some cases, strengthen the impact of the evidence. But we have never heard
it suggested that a jury should consider the relationship between such scientific
evidence and other evidence by reference to probability formulas....... different jurors
might well wish to select different numerical figures.....”

The court observed:

“Quite apart from these general objections, as the present case graphically
demonstrates, to introduce Bayes Theorem, or any similar method, into a criminal
trial plunges the jury into inappropriate and unnecessary realms of theory and
complexity deflecting them from their proper task.”

In 1995, Crl. L. Review (p. 464), in an article ‘Doubts and Burdens: DNA Evidence
probability and the Courts’ by Mike Redmayne, the author says: (p. 466)

“The first stage in the interpretation of DNA profiles is the declaration of a match. If
two profiles that are compared, do not match, then the suspect can be eliminated from
the investigation.”

Keith Inman, co-author with Norah Rudom of the recently published ‘An introduction to
forensic DNA Analysis’ (CRC Press 1997) and ‘Principles and Practice of Criminalistics
(CRC Press) (see http://www.forensicevidence.com/__ /EVID/ELDNA error.html) say that a
‘match’ is nothing more than probable cause to look at the individual where DNA has been
matched to a sample in the database more closely, not the definite and final disposition of his
future in the Criminal Justice System.

In U.S., in a recent case of Crawford vs. Commonwealth (Record N0.0683-99-1), the Court
of Appeal of Virginia held (on 19.9.2000) that instructing the Jury that DNA testing is
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deemed reliable scientific technique and thus recognized under the laws of Virginia was
improper when DNA evidence was used to prove a person’s identity. In that case, the
defendant’s DNA was obtained and compared with the DNA extracted from the seminal stain
on the rape victim’s clothing. Both samples matched. The forensic scientist conducted a
PCR (polymerase chain reaction) analysis and found that the DNA had been typed in six
different systems and that defendant’s DNA was consistent with that extracted from the
victim’s clothing. She said that the possibility of all six systems being found to match with a
randomly selected African-American males was one in 970. She also said that ifDNA of
both samples had not been matched in any of the six systems, thenthat would positively
exclude the defendant. The Jury convicted the defendant. The court reversed the conviction
since the instruction to Jury that DNA was reliable was not proper inasmuch as it singled out
one part of the evidence.

In Virginia, Code 19.2-270.5 stated that “in any criminal proceeding, DNA.... testing shall
be deemed to be a reliable scientific technique and the evidence of a DNA profile
comparisons maybe admitted to prove or disprove the identity of a person.” Even so, the
court set aside conviction based on an instruction to jury giving special importance to DNA.
DNA test is admissible but court cannot comment on reliability while instructing the Jury, it
was held.

The American Civil Liberation Union declared that DNA cannot be equated with
‘fingerprinting’.  In O.J. Simpson’s case, the legal team resorted to DNA and created a
doubt in the minds of the judges. Thus, whileDNA, when it helps exclusions, does not
infringe liberty; to rely on DNA forconviction, is not proper. The 1998 National Commission
on DNA referred to the questionable assumptions in DNA.

Australia:

The position in Australia is revealed from the recent Report of the Australian Law Reform
Commission. (Issues Paper 26. Protection of Human Genetic Information — 14. Evidence
issues.) The Report is elaborate and refers to the case law in Australia and statutory position
as also the law in England. It deals with relevance of DNA in (a) criminal proceedings, (b)
civil proceedings, (c) accuracy and reliability of DNA, (d) inter-jurisdictional aspects, (e)
privacy concerns, (f) equality of access to DNA, (g) ethical concerns and (h) regulation of
access to paternity testing.

It says that the prosecution or the defence may introduce DNA evidence. In para 14.4, it
accepts that

“The defence may seek to rely on DNA evidence to eliminate the defendant from

suspicion, where the evidence establishes that the DNA sample taken from him does
not match the sample taken from the crime scene or found on the victim.”
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So far, there appears to be no difficulty. But the Report then discusses about situations where
the DNA samples match, the extent of probability of the identity and whether evidence of
experts should be admitted on the question of probability, based on the DNA data available in
the particular country.

This latter aspect is still quite complicated and we feel that where the DNA samples match, it
IS not necessary to make any provision at all at this stage of scientific development.

But, so far as cases where the DNA samples do not match, it is now fairly accepted that the
identity is not proved.

The US Federal Government is currently preparing new legislation to expand DNA
fingerprinting at the national level. However, the Commission on Future DNA Evidence
suggested that using DNA matching, convicts could be released in cases of mismatch. In
New York and Illinois, appeals with delay by convicts are being allowed.

More recently, our Supreme Court of India, in Kamti Devi vs. PoshiRam 2001(5)SCC 311 =
AIR 2001 SC 2226 refused to rely on the result of a DNA test and held that under sec. 112 of
the Evidence Act non- access between the man and woman is the only way to raise the
presumption against legitimacy. This is a case where the DNA result was not given any
weight.

It is, therefore, fairly established that if the DNA result does not match, then the
identity of the person is not established. But, the contrary is not true. Where the test result is
that the DNA does not match, it cannot lead to a conclusion of identity of the person.

Regarding the refusal of a person to undergo blood tests or a DNA test in criminal cases, we
do not again think that any special provision is to be made in sec. 9 of the Evidence Act,
1872. The Courts can, in criminal or civil cases, always rely upon a person’s conduct under
sec. 9 and no special provision is necessary in sec. 9 of the Evidence Act.

We have however recommended that so far as refusal by a man for undergoing blood
tests or DNA test, for purposes of proving paternity, is concerned, that he should be deemed
as having waived his defence that he is not the father (see sec. 112).

For the reasons given in Phipson on Evidence (2000, 15"Edn.), we think that it is not
possible to make the result of polygraph or lie detector test admissible under sec. 9 of the
Evidence Act. Phipson (para 37.13) deals with this aspect specifically.
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Thus, the only amendment we suggest in sec. 9 is the following. In the opening part, after
the word “Facts” and before the word “necessary”, insert the words “which are”.

Section 10:
This section refers to things said or done by a conspirator in reference to a common design.

Section 10 reads as follows: “Where there is reasonable ground to believe that two or more
persons have conspired together to commit an offence or an actionable wrong, anything said,
done or written by any one of such persons in reference to their common intentions, after the
time when such intention was first entertained by any one of them, is a relevant fact as
against each of the persons believed to be so conspiring, as well for the purpose of proving
the existence of the conspiracy as for the purpose of showing that any such person was a
party to it”.

There is an illustration to the section.

The 69™ Report refers to the fact that section 10 is wider than the corresponding law in
England as stated in R vs. Blake (1844) 6 QB 126, per Patteson J (p.139). In England, an
additional requirement is that this exception applies only to acts or statements of any of the
conspirators “infurtherance of” the common design. In that case, the evidence of entries
made by a fellow conspirator in various documents actually used for carrying out the fraud
was held admissible but entries in a document not created for purpose of fraud and made by a
conspirator after the completion of the fraud were held not admissible against fellow
conspirators. The latter document evidenced what had been done and also the common
intention with which at the time it had been done, but it was inadmissible against the others as
it had nothing to do with carrying the conspiracy into effect, for the common intention had
then ceased to operate. The narrow rule laid down in English law is explained in Phipson
(Evidence, 15" Ed., para 29.11) as follows:

“But the acts and declarations of other conspirators, before any particular defendant
joined the association, are receivable against him only to prove the origin, character
and object of the complacency, and not his own participation therein or liability
therefor, and if they werenot in furtherance of the common purpose (e.g. were mere
narratives, descriptions or admissions of past events), or were done or made after his
connection with the conspiracy had ceased, they will not be admissible against him (R
vs. Blake) (R vs. Devonport 1996 (1) Cr. App. p 221). So, acts and declarations after
the event conspired for has happened are not generally receivable, since these cannot
be in furtherance of the common purpose. Still, acts of accomplices afterthe arrest of
a conspirator may be received, if done in pursuance of prior instructions from him.”
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The so-called “common purpose” exception, says Phipson, has been criticized as allowing
hearsay evidence to be adduced against defendants who are charged with conspiracy where it
could not be adduced against them on a joint charge of committing the substantive offence
(see English Law Commission, Evidence in Criminal Proceedings: Hearsay and Related
Topics, Consultation Paper No.138 (1995), Astidge and Parry on Fraud (Sweet and Maxwell)
2" Ed. 1996 para 16.008. But, the English law has recommended what Patteson J. stated in
1844,

While it is true that section 10 does not use the words “in furtherance of the common design”
but uses the words “in reference to their common intention”, the Privy Council in Mirza
Akbar vs. Emperor (AIR 1940 PC p.176), in very clear terms held that the words are not to be
widely construed and practically read the English law into sec. 10, that the words ‘in
reference’ mean ‘in furtherance’. Lord Wright observed, after referring to the English law,
(p.180):
“This being the principle, their Lordships think the words of sec. 10 must be
construed in accordance with it and are not capable of being widely construed so as to
include a statement made by one conspirator in the absence of the other with
reference to past acts done in the actual course of carrying out the conspiracy, after it
has been completed. The common intention is in the past. In their Lordships’
judgment, the words “"common intention” signify a common intention existing at the
time when the thing was said, done or written by the one of them. Things said, done
or written while the conspiracy was a foot are relevant as evidence of the common
intention, once reasonable ground has been shown to believe in its existence. But it
would be a very different matter to hold that any narrative or statement or confession
made to a third party after the common intention or conspiracy was no longer
operating and had ceased to exist is admissible against the other party. There is then
no common intention of the conspirators to which the statement can havereference.In
their Lordships’ Judgment sec.10 embodies this principle. That is the construction
which has been rightly applied to sec. 10 in decisions in India, for instance, in 55
Bom 839(Emperor  vs.GaneshRaghunath) and 38 Cal 169(Emperor vs. Abani). In
these cases the distinction was rightly drawn between communications between
conspirators while the conspiracy was going on with reference to the carrying out of
conspiracy and statements made, after arrest or after the conspiracy had ended, by
way of descriptions of events then past.”

It is clear that the Privy Council construed the words “with reference to” as ‘in furtherance
of” the common intention and this has been consistently followed.
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In Sardul Singh Caveeshar vs. State of Bombay (AIR 1957 SC 747 at 760), the Supreme
Court, after referring to Mirza Akbar’s case, said that the Privy Council stated so,
“notwithstanding the amplitude of the above phrase”. The principle was reiterated in all later
decisions from 1960, see Madanlal Ramachandra Daga vs. State of Maharashtra: AIR 1968
SC 1267 and State vs. Nalini: 1999(5) SCC 253 (Rajiv Gandhi murder case) (per majority).

But in another judgment, namely, Bhagwan Swaroop vs. State ofMaharashtra, AIR 1965 SC
682 (which concerned the same person) namely, Sardul Singh Caveeshar as in AIR 1957 SC
747 in relation to certain other offences allegedly committed in conspiracy, Subba Rao J (as
he then was), adhered to the wider meaning of sec. 10 and observed that there were five
conditions for the applicability of sec. 10, of which one viz., item (iv), covered actions,
declarations or writings by one co-conspirator “whether it was said, done or written before he
entered the conspiracy or after he left it”. It was held that the words were “designedly used to

give a wider scope”.

The above observations of Subba Rao J run counter to the decision of the Supreme
Court in 1957 where some of the same accused were involved in a conspiracy and in the
earlier case in 1957 the width of the section had been cut down by that Court.

In State vs. Nalini, 1999 (5) SCC 253, one of the learned Judges, Justice Thomas observed
that the words ‘with reference to’ are slightly wider.

Now, the observation in the above decision of Subba Rao J. (as he then was) 1965 have been

explained very recently in Saju vs. State ofKerala, 2001(1) SCC 378 (at 387), as follows:
“But, with respect, the above observations that the words of sec. 10 have been
designedly used to give a wider scope than the concept of conspiracy in English law,
may not be accurate. This particular aspect of the law has been considered by the
Privy Council in Mirza Akbar vs. King Emperor AIR 1940 PC 176 at p 180, where
Lord Wright said that there is no difference in principle in Indian law in view of sec.
10 of the Evidence Act.
The decision of the Privy Council in Mirza Akbar case has been referred to with
approval in Sardul Singh Caveeshar vs. State ofBombay (AIR 1957 SC 747)....”

The question before the Commission in the 69" Report was the same and after referring to
the fact that this is an exception to the hearsay rule, the Commission did feel that it should be
narrowly construed. But still, theCommission retained the words “with reference to” and did
not substitutethe said words by “in furtherance of”. We are of the view, that the section
should be amended by using the words “in furtherance of” as held by the Privy Council and
the Supreme Court and we accordingly differ from the 69" Report.

Page 57 of 208




STUDY MATERIAL FOR CRIMINOLOGY

FORMS OF CRIME
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

Sri Vepa P. Sarathi has suggested that in view of the increasing terrorist activities the view of
Subba Rao, J. should be preferred and the words “with reference to” should be retained and
the interpretation of the said words by the Privy Council, viz., that the said words should
mean “in furtherance of” should not be accepted. He says that the view taken in Saju’s case
(supra) need not, therefore, be accepted.

We have considered the above suggestion but we feel that, for the reasons already
mentioned, the view of the Privy Council in Mirza Akbar’scase (supra) and of the Supreme
Court in Sardar Singh Caveeshar (supra) (1957) should be accepted. The said principles are
reiterated by the Supreme Court even in the latest case in State vs. Nalini (supra).

With a view to leave no doubts in the matter and to obviate any construction giving a wider
meaning, as done in 1965 and by another learned Judge in 1999, we recommend replacing the
words ‘with reference to’ in sec. 10 by the words ‘in furtherance of’.

The other suggestion of Sri Sarathi is that the opening words “where there is a reasonable
ground to believe” should be substituted as “where the question is whether two or more
persons have....” In as much as the existing words may be interpreted as requiring the court
to give a preliminary finding, and in order to avoid any ambiguity, we accept the suggestion
and recommend that the words should be so changed in the proposed clause (b) of sec. 10.

There is another aspect of the matter. In the 69™ Report, it was however
recommended that, in sec.10, there is no reference to ‘facts in issue or relevant fact’ which is
common to sections 6 to 9 and 11 and also recommended substitution of the words ‘entered
into such conspiracy’ for the words “have conspired”. These changes are formal and we
agree they may also be made in addition to what we have recommended.

If these amendments are made, the section as revised in the 69" Report would read as
follows and we recommend that section 10 be revised accordingly:
Things said or done by conspirator in reference to common design
“10. Where-
(@) the existence of a conspiracy to commit an offence or an actionable
wrong, or the fact that any person was a party to such a conspiracy, is a
fact in issue or a relevant fact; and
(b) the question is whether two or more persons have entered into such
conspiracy,
anything said, done or written by any one of such persons in reference to their
common intention, after the time when such intention was first entertained by
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any one of them, is a relevant fact as against each of the persons believed to be
so conspiring, as well for the purpose of proving the existence of the
conspiracy as for the purpose of showing that any such person was a party to
it”.

One other aspect is to be considered. The 69" Report recommended that the
illustration below sec. 10 as at present with consequential changes may be retained.

Sri VepaSarathi, in his commentary ‘Law of Evidence’ (5" Ed. 2002) (p.91) says that
the illustration below section 10 is wider than the section and goes beyond the English law.
We are not extracting the illustration but we may point out that Sarkar’s Evidence (15" Ed.
1999 para 247) also says that the illustration goes beyond the law and refers to what Johnston
J in Balmokand vs. R (AIR 1915 Lah 16, 20) said. The learned Judge observed:

“The way that the words ‘and to prove A’s complicity in it’ come into the illustration
are not quite in accordance with common sense or with the section as I read it”.

Instead of making changes in the illustration, we recommend that it may be dropped.

Section 11:
This section mentions ‘when facts not otherwise relevant become relevant’. It reads
as follows:

“Section 11: Facts not otherwise relevant are relevant —

(1)  ifthey are inconsistent with any fact in issue or relevant fact;

(2) if by themselves or in connection with other facts they make the existence or
non existence of any fact in issue or relevant fact highly probable or
improbable.”

There are two illustrations below the section.

Illus.(a): The question is whether A committed a crime at Calcutta on a certain day.

The fact that, on that day, A was at Lahore is relevant. The fact that, near the time when the
crime was committed, A was at a distance from the place where it was
committed, which would render it highly improbable, though not impossible,
that he committed it, is relevant.

[us.(b): The question is, whether A committed a crime.

The circumstances are such that the crime must have been committed either by A, B, C or D.
Every fact which shows that
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the crime could have been committed by no one else, and that it was not
committed by either B, C or D, is relevant.

Illustration (a) refers to a plea of ‘alibi’ and explains meaning of both clauses (1) and
(2): If A committed a crime at Calcutta, the fact that he was at Lahore is relevant under
clause (1) of sec. 11 and if he was at a distant place from Calcutta, that would render his
presence at Calcutta highly improbable, though not impossible and that fact is relevant under
clause (2) of sec. 11. Ilustration (b) refers to facts which show that among the four accused,
three could not have committed the offence, would be relevant — making clause (1) of sec. 11

apply.

There is no controversy with reference to clause (1) of sec. 11. A fact not relevant — may be
called a collateral fact, can become relevant if it is inconsistent with a relevant fact.
Illustration (a) first part, referring to alibi, is a clear example.

There has been lot of controversy regarding clause (2) of sec. 11 and it has been stated that
the section is very wide and has to be curtailed by adding an Explanation that the ‘other facts’
which make existence of any fact in issue or relevant fact highly probable or improbable,
must be admissible under some other provision of the Act such as sec. 32. Such a view was
expressed by Sir James Stephen himself.

In this context, we shall refer to what Sir James Stephen stated:

“It may possibly be argued that the effect of the second paragraph of s. 11 would be to
admit proof of such facts as these (viz statements as to facts by persons not called as
witness; transactions similar to but unconnected with the facts in issue; opinions
formed by persons as to facts in issue or relevant facts). It may for instance, be said:
A (not called as a witness) was heard to declare that he had seen B commit a crime.
This makes highly probable that B did commit that crime. Therefore, A’s declaration
is a relevant fact under s 11. This was not the intention of the section, as is shown by
the elaborate provision contained in the following part of Ch. Il (ss 31-39) as the
particular classes of statements, which are regarded as relevant facts either because
the circumstances under which they are made invest them with importance, or
because no better evidence can be got. The sort of facts which the section was
intended to include are facts which either exclude or imply more or less distinctly the
existence of the facts sought to be proved. Some degree of latitude was designedly
left in the wording of the section (in compliance with a suggestion from the Madras
Government) on account of the variety of matters to which it might apply. The
meaning of the section would have been more fully expressed if words to the
following effect had been added to it:- “No statement shall be regarded as rendering
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the matter stated highly probable within the meaning of the section unless it is
declaredto be relevant fact under some other section of this Act.” (Stephen, Intro, pp
160, 161).

A similar view was expressed by an eminent Judge Sir S.
Varadachariar in SevuganChettiar vs. Raghunatha (AIR 1940 Mad 273). The learned Judge
observed:

“As regards sec. 11, it seems to us that sec. 11 must be read subject to the other
provisions of the Act and that a statement not satisfying the conditions laid down in
sec. 32 cannot be admitted merely on theground that, if admitted, it may probabilize
or improbabilize a fact inissue or relevant fact”.

A similar view was expressed by Sulaiman J earlier in Naima Khalimvs. Basant Singh AIR
1934 P 409 and by Sir Ashutosh Mookerjee in _Emperor vs. Panchu Das (1920) ILR 47 Cal
671 and West J. in R vs. Parbhudas(1874) : 11. Bom.HCR 90.

The above decisions which held that the other facts must be relevant under other provisions
of the Act, have reasoned that ‘statements’ are not ‘facts’ and sec. 11 cannot apply to
statements. Some other cases say that sec. 32 must apply.

As against this, we have the criticism of Field who criticized the views of Stephen.
He said:

“The section can hardly be limited, as has been suggested, to those facts which are
relevant under some other provisions of the Act, for this would render the section
meaningless.”

In other words, according to Field, if in order to make such other facts relevant under clause
(2) of sec. 11, it has to be held that those other facts must be relevant under some other
provisions of the Act, it would obviously render clause (2) of sec. 11 otiose.

Similarly Desai J in State vs. Jagdeo 1955 All LJ 380 has explained the position, in our view,
correctly. He said:

“There is no connection between the provisions of sections 11 and 32 and there is no
justification for saying that one section is dependent on the other. As a matter of fact,
each section creates new relevant facts; if a fact is relevant under sec. 11, evidence
about it can be given as permitted by sec. 5 even though it may not be relevant under
sec.

32. If there is one provision under which a fact becomes a relevant
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fact, it can be proved regardless of whether it is made relevant under some other
provision or not.

If a fact is relevant under sec. 32, it can be proved notwithstanding that it is not
relevant under sec. 11 and to say that a fact relevant under sec. 11 cannot be proved
unless it is covered by the provisions of sec. 32 is nothing short of striking out sec. 11
from the Evidence Act. When sec. 32 itself is sufficient to allow a fact to be proved,
it would have been futile for the legislature to enact sec. 11, if a fact made relevant by
that section would not be proved unless it was also relevant under sec. 32.”

Wigmore (as quoted in Sarkar) deals with the same aspect (i.e. the content of clause
sec. 11) in so far as American Law is concerned and says (Wig. Sec 135) in regard to

“essential inconsistency” as follows:-

“Its usual logic is that a certain fact cannot co-exist with the doing of the act in
question, and therefore that if that fact is true of a person of whom the act is alleged, it
is impossible that he should have done the act. The form sometimes varies from this
statement; but its nature is the same in all forms. The inconsistency, to be conclusive
in proof, must be essential, i.e. absolute and universal; but since in offering evidence,
we are not required to furnish demonstration but only fair ground for inference, the
fact offered need not have this essential or absolute inconsistency but merely a
probable or presumable inconsistency; and its evidentiary strength will increase with
its approach to absolute or essential inconsistency”.

Norton (as quoted in Sarkar) also says (p. 124):

“Any fact material to the issue which has been proved by the one side may be
disproved by the other, whether the contradiction is complete, i.e. inconsistent with a
relevant fact under clause (1) or such as only render the existence of the alleged fact
highly improbable under clause (2). Again facts may be put in evidence under clause
(2), in corroboration of other relevant facts if they render themselves highly
improbable.”

In a recent Full Bench decision of the Kerala High Court in C.Narayanan vs. State of Kerala
1992 Cr. LJ 2868, Thomas J (as he then was) observed on a review of the case law.

“There is nothing in sec. 11 of the Act to suggest that it is controlled by any other
section. On the other hand the words used in sec. 11 indicate that the provision is an
exception to other general provisions.”
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Thus, the view of Sir James Stephen and other Judges that under sec. 11(2), the facts must be
relevant under some other provisions, has not been accepted by other jurists and Judges for
good reasons.

We finally come to the elucidation of the law by Sri Vepa P. Sarathi in the ‘Law of
Evidence’ (5" Ed. 2002). He says: (p. 41)

“The section starts by saying “Facts not otherwise relevant...... ”  What are the facts
which though logically relevant are not legally relevant? They are the facts coming
under the two rules of exclusion, relating to relevancy: (a) Facts which would come
under hearsay, and (b) facts which would come under res inter alios acta alterinocere
nondebet, which means a transaction between two parties ought not to operate to the
disadvantage of a third. Under (b) are usually included

(1) statements made behind the back of the person against whom they are sought to be
used as evidence, (ii) similar unconnected transactions, and (iii) opinions of third
parties.

Facts coming under the hearsay rule or under res inter alios acta, though logically
relevant are legally irrelevant...... What sec. 11 says is this: Facts, which come under
these two rules are otherwise irrelevant. They would however become relevant, if
they are inconsistent with the fact in issue or make the existence of the fact in issue
highly probable or improbable.”

In other words, though legally irrelevant, they become relevant because ofsec. 11.

The author Sri Sarathi further says: (p. 42)

“A fact, before it can be considered by a court, should be relevant under some section
of the Evidence Act. If however that is res interalios acta or hearsay, and hence not
otherwise relevant, then it has also to satisfy the additional test in sec. 11, namely, it
should make the existence of the fact in issue highly probable or improbable.”

We are in entire agreement with this exposition of the meaning and purpose of sec. 11.

The view of Field, Sri Sarathi and of the High Courts of Kerala and Allahabad taking the
same view are, in our view, further supported by two judgments of the Supreme Court.
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In Ram Kumar vs. State of M.P. (AIR 1975 SC 1026) adverting to sec. 11 and an omission of
important facts in an FIR, the Supreme Court observed:

“If his daughters had seen the appellant inflicting a blow on Harbinder Singh, the
father would certainly have mentioned it in the F.I.R. We think that omissions of
such important facts, affecting the probabilities of the case, are relevant under sec. 11
of the Evidence Act in judging the veracity of the prosecution case.”

The second case is the one in Satbir vs. State of Haryana AIR 1981 SC 2074 where the
Supreme Court specifically referred to sec. 11(2). There, the appellant, Satbir was convicted
by the High Court,- while the co-accused Dayanand was acquitted. The High Court had
relied upon the recovery of the stolen article on 29.7.73 when Satbir was arrested. The
Supreme Court referred to an application filed on 27.9.73 by Dayanand before a Magistrate
stating that Satbir was already arrested (i.e. on or before 27.9.73) and that he (Dayanand) was
also apprehending arrest. This statement was made at a time when there was no warrant
against Dayanand. The Supreme Court observed that the above statement probablised
Satbir’s arrest before 27.9.73 and the recovery of the stolen item at the accused’s instance
was doubtful.

There is also the other controversy that sec. 11 refers to ‘facts’ and not to statements. This
view was expressed in some cases including Royjappa vs. Nilakanta Rao AIR 1962 Mysore
53. But the Kerala Full Bench in C.Narayanan’s case above referred to, rightly referred to
Ram Bharose vs. Diwan AIR 1938 Oudh 26 wherein it was stated:

“It seems to us that the statements in question are relevant under cl.(1) of sec. 11
Evidence Act, because they are inconsistent with the fact in issue.” It was said that
sec. 11, Evidence Act, related to facts and not to statements, but ‘fact’ includes

“anything, state of things, or relation of things capable of being perceived by
the senses (sec. 3)

and a statement is thus included in the definition of ‘fact’, as is clear from illustration
(a) to sec. 6 also.”

We shall now refer to the 69" Report of the Commission. After a detailed review of the

view of jurists and the case law, the Commission stated that four principles can be gathered.
The fourth one was as follows (see para 7.180):
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“The fourth view is that statements can be admissible under sec. 11 even when they
are not admissible under sec. 32.”

The Commission stated (see para 7.181):

“This question, - i.e. the question whether statements made by a third person can be
relevant under sec. 11 - s, thus, a difficult one. In our opinion, on the present
wording, the fourth view is the most cogent. No doubt, the court must exercise a
sound discretion and see that the connection between the fact to be proved and the
fact sought to be given under sec. 11 to prove it is so immediate as to render the
coexistence of the two highly probable. But it is legitimate to readsections 11 and 32
independently of each other. The section, it should be remembered, makes admissible
only those facts which are of great weight in bringing the Court to a conclusion one
way or the other as regards the existence or the non-existence of the facts in question.
The admissibility under this section must, in each case, therefore, depend on how near
is the connection of the facts sought to be proved with the facts in issue when taken
with other facts in the case.”

Having said all this, the Commission in the 69" Report, abruptly concludes (see para 7.188)
that though this is the position in law, in as much as courts, and in particular eminent Indian
Judges (Sir S. Varadachariar and Mookerjee JJ) have thought that some limitations must be
imposed on sec. 11, the Commission would accept the recommendation of Sir James Stephen
to add an Explanation as framed by him but in a modified form. Sir James Stephen
recommended an addition to sec. 11 as follows:

“No statement shall be regarded as rendering the matter stated highly probable within
the meaning of this section, unless it is declared to bea relevant fact under some other
section of the Act.”

The 69" Report recommended an Exception as follows in slight modification of Sir Stephen’s
suggestion: (see 7.191)

“Exception: Evidence shall not, by virtue of this section, be given of a statement,
whether by a party or by any other person; but nothing in this Exception is to affect
the relevance of a statement under any other section.”

In other words, the proposal requires the statement, though relevant and sec. 11, to be

relevant also under another section to be relevant as held by Sir James Stephen,
Varadachariar J. and others.
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We have elaborately dealt with the opinions of Field, Norton Sri Sarathi and to rulings of the
Allahabad High Court of 1955 and to judgments of the Supreme Court of 1975 and 1981. In
our view, when the 69" Report itself says that the fourth principle arising out of the reading
of the section and out of the case law is correct, there is no reason to give it up merely
because the contrary view was held in a few decisions by the Judges, Varadachariar J.,
Mookerjee J., Sulaiman J. and West J. in separate cases.

We are of the view that the reasons given by Field, Norton, Sri Sarathi, Justice Desai of
Allahabad High Court and the principle laid down in the two judgments of the Supreme
Court flow from sound principles. It is one thing to say that while accepting such statements
court must be careful in weighing the probability or improbability carefully and it is another
thing to require ‘relevant’ facts to be also relevant under other provisions of the Act and in
particular sec. 32.

We, therefore, with great respect, differ from the recommendation made in the 69" Report.

Question then arises whether, in order to see that a wrong principle in certain decisions
which require the facts to be further relevant under other provisions — do not hold the field,
we should amend or add an Explanation below sec. 11?

After considerable thought over the matter, we are of the view that the matter be put beyond
doubt and controversy in as much as justice may suffer where a fact relevant under sec. 11 is
treated as totally inadmissible. It may, in a criminal case, indeed lead to conviction of an
accused who is otherwise entitled to acquittal (viz. AIR 1981 SC 2074 referred to above).

We, therefore, recommend insertion of an Explanation after clause (2) and before the
illustrations in sec. 11 as follows:
“Explanation : Facts not otherwise relevant but which become relevant under this
section need not necessarily be relevant under some other provision of this Act but the
degree of their relevancy will depend upon the extent to which, in the opinion of the
Court, they probabilise the facts in issue or relevant facts.”

Section 12:
This section states that in suits for ‘damages’, facts tending to enable the Court to determine

amount of damages are relevant.

In the 69" Report, the Commission felt, after considerable discussion, that the word
‘damages’ is to be replaced by the word ‘compensation’ which is wider in connotation. The

Page 66 of 208




STUDY MATERIAL FOR CRIMINOLOGY
FORMS OF CRIME
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

Commission referred to suits for defamation, breach of contract (sec. 73 Contract Act), torts
and to awards for damages in case of mental anguish etc.

In para 8.28 of the 69" Report, it is stated that there is an etymologicaldistinction between
the words ‘damages’ and ‘compensation’. While the term ‘damages’ is used in reference to
pecuniary recompense awarded in reparation for the loss or injury caused by wrongful act or
omission, the term ‘compensation’ is used in relation to a lawful act which caused the injury
in respect of which an indemnity is obtained under the provisions of a particular statute, e.g.
land acquisition.

In para 8.29 of the 69" Report, reference is made to the dictum of Esher M.R. in (Dixon vs.
Calcraft) (1892.1.Q.B. 458) to the following effect:

“The expression ‘compensation’ is not ordinarily used as equivalent for damages. It
is used in relation to a lawful act which has caused injury. Therefore, that word would
not, I think, include damages at large”.

In para 8.30 of the same Report, it was explained that the word ‘damages’ is confined to civil
cases but that the legal system of many countries imposes an obligation on criminal courts
also to deal with claims for compensation.

In para 8.38 of the same Report, reference is made to the fact that Dixon J in an Australian
case, dealing with ‘compensation’ for acquisition of property said it is ‘recompense for loss’
and to the view of Lathan CJ in another Australian case that the word ‘compensation’ is wide
enough, in its ordinary significance, to include damages for the injuries suffered by a seaman.

Thereafter, in para 8.40 of the said Report, the Commission recommended that the word
‘damages’ be substituted by the word ‘compensation’.

It will be noticed that while at one stage the Commission refers to the view of Esher MR that
the word ‘compensation’ is not ordinarily used as equivalent to ‘damages’, it has accepted the
view of Lathan CJ, at another stage, that the word ‘compensation’ will include the word
‘damages’. We feel with respect, that there is considerable inconsistency in these two

paragraphs.

As far as the word ‘damages’ is concerned, it is used in sec. 73 of the
Contract Act. Damages are also payable by a trespasser on land of another.
On the other hand, ‘compensation’ is payable (say) for a lawful acquisition of another’s land.
The Land Acquisition Act uses the word ‘compensation’.
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The Motor Vehicles Act, 1939 and 1988 when they refer to claims for injury by an injured
person or by dependents of the deceased, use the word ‘compensation’ though the act which
caused the injury or death is not a lawful one.

Keeping all these considerations in mind and noting that the word ‘damages’ is used
in some situations or contexts and the word ‘compensation’ in others, and that
opinions have differed whether one of the words would encompass the other, we are
of the view that in sec. 12, it would be better if both words are used. We recommend
that in the title and body of sec. 12, before the word ‘damages’, the words
‘compensation or’ are added.
Section 13:
Section 13, as it stands now, reads as follows:

“Section 13: Facts relevant when right or custom is in question:
Where the question is as to the existence of any right or custom, the following
facts are relevant:-

(a) any transaction by which the right or custom in question was created, claimed,
modified, recognized, asserted or denied, or which was inconsistent with its
existence;

(b) particular instances in which the right or custom was claimed, recognized or
exercised, or in which its exercise was disputed, asserted or departed from.”

There is an illustration below section 13.

This is quite an important section particularly in relation to (a) relevance of earlier
judgments not inter partes or findings in such judgments and (b) relevance of boundary
recitals in earlier documents not inter partes.

The matter requires close examination in the light of the proposals in the 69" Report for
adding an Explanation and an Exception below sec. 13.

Analysing the section, it will be seen that

(A) Clause (a) refers to “transactions” by which the right or custom in question was
created, claimed, modified, recognized, asserted or denied or which was
inconsistent with its existence, and

(B) Clause (b) refers to ‘particular instances’ in which right or custom was claimed,

recognized or exercised, or in which its exercise was disputed, asserted or
departed from.
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Apart from the use of the words ‘by which’ in clause (a) and ‘in which’ in clause (b),
we find that the words ‘created’, ‘modified’ are not used in clause (b).

We mainly find that so far as the ‘right’ or ‘custom’ which is in “question” is concerned,
there is a controversy with regard to relevance of (1) ‘judgments’ not inter partes as also (2)
recitals in ‘documents’ not interpartes.

The case law on these two aspects is voluminous and conflicting radically but on one aspect
the controversy is set at rest by judgments of the Privy Council and the Supreme Court in
accepting that a ‘Judgment’ is a ‘transaction’ for purposes of sec. 13. But there is still
controversy as to whether any ‘findings’ given in an earlier judgment not inter partes are
relevant.

So far as recitals in documents are concerned, there is no controversy that several types of
documents come within the meaning of the word ‘transaction” while some other documents
come under ‘particular instances’. But there is again controversy as to relevance of boundary
recitals in documents not inter partes.

Yet another aspect is that some commentators have said that the words ‘by which’ in
clause (a) require that the earlier judgment or document (i.e. transaction) though not inter
partes must be one ‘by which’ the right or custom was created, claimed, modified,
recognized, asserted or denied or which was inconsistent with its existence and that for
applicability of clause (a), it is not sufficient that there is a reference “in” in prior judgment or
document, not inter partes, on the above aspects. They say that only in clause (b) of sec. 13,
the word ‘in’ is used.

Yet another view is that if the right or claim is against a person’s interests, it is admissible
but not if it is an earlier self-serving statement in one’s favour.

These are the various controversies under sec. 13.

In the 69" Report, the Commission recommended the insertion of an Explanation and
Exception below sec. 13 as follows:

“Explanation: A previous legal proceeding, whether it was or it was not between the
same parties or their privies, may be relevant as a transaction or instance, within the
meaning of this section; and, when a legal proceeding so becomes relevant under this
section, a judgment delivered in that proceeding is admissible as evidence of such
legal proceeding, but not so as to make relevant the findings of facts or thereasons
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contained in the judgment; but nothing in this Explanation is to affect the relevance of
a judgment under any other section.

Exception: Nothing in this section shall render relevant recitals ofboundaries in
documents which are not between same parties or their privies.”

We have examined the case law prior to 1977 when the 69" Report was given and to the
latter case law and we find that the above recommendations require some modifications.

So far as the first part of the proposed Explanation is concerned, there can be no dispute —
when it says that a previous legal proceeding may be relevant, whether it was or was not
between same parties and that a judgment delivered in that proceeding will be admissible as
evidence of such legal proceeding.

The question is with regard to the latter part of the Explanation which says that relevant
findings of fact contained therein are not admissible. So far as reasons are concerned, of
course, they cannot be admissible in a later legal proceeding.

Question also arises with regard to the proposed ‘Exception’ and whether the recitals in
documents not inter partes are inadmissible whether the document comes under ‘transaction’
in clause (a) or under particular instances in clause (b).

Having identified the scope of discussion, we shall now refer to the case law on the subject,
including the case law after 1977.

So far as ‘Judgments’ not inter partes are concerned, the Privy Council treated them as
admissible under sec.13 falling within the meaning of the word ‘transaction’. See Ram
Ranjan vs. Ram Narain (1895) ILR 22 Cal. 533 — 22. 1A 60 and Dinomoni vs. Brojo Mohini:
(1901) ILR 29 Cal. 187 — 29. IA 24 and this position was clarified in Collector of Gorakhpur
vs. Ram Sunder Mal (AIR 1934 P.C. 157 = 51 IA 286), wherein Lord Blanesburgh observed,
criticizing the opposite view held by Sir John Woodroffe in his commentary, as follows:

“He (Woodroffe) would hold that they (statements in Judgments) are not admissible at
all under sec.13; but this view is not in accordance with the decisions of the Board in
Ram Ranjan Chakerbati vs. RamNarain Singh and Dinomoni vs. Brojo Mohini.”

On this aspect, there is no difficulty because the Supreme Court of India has taken the
view that a judgment not inter partes is relevant as a ‘transaction’ under sec.13 and
admissible. See Srinivas vs. Narain (AIR 1954 SC 379) (three learned Judges); a Judgment
is a ‘transaction’ according toSital Das vs. Sant Ram, AIR 1954 SC 606 (four learned
Judges). These Judgments were followed in 1999 in Tirumala TirupathiDevasthanams vs.
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K.M. Krishniah 1998 (3) SCC 331 = AIR 1998 SC 1132 (two learned Judges). The
last Judgment was followed recently in Madhukar D. Shende vs. TarabaiShedage, JT 2002 (1)
SC 74 (two learned Judges).

No doubt, a three Judge Bench of the Supreme Court in State of Bihar vs. Radha Krishna
Singh AIR 1983 SC 684 (at 711-712) took a contrary view but in view of the Judgment of
four learned Judges in ‘SitalDas’ case (in 1954) referred to above and the consistent view
taken in a large number of cases, we cannot regard this case as governing sec.13. The court,
unfortunately, did not refer to the two earlier rulings of 1954. Further, the court referred to
two earlier Judgments of the Privy Council rendered before the enactment of the Indian
Evidence Act, 1872 and also to other decisions of the Privy Council, which, while holding
sec.13 not applicable, relied on the English law on the subject, which is different. We may
state that in the 69" Report, the Law Commission referred to the fact that the English law
here was different (see paras 8.71 to 8.73) as pointed out by Mahmood J. in Collector of
Gorakhpur vs. Palakdhari ILR 1899 12 All.1.

Therefore, we start with the premise as accepted in several Judgments and as accepted in the
69" Report — that Judgments not inter partes are admissible under clause (a) of sec.13 as
‘transactions’.

The next question is as to what extent they can be looked into. We agree with the 69"
Report that the ‘reasons’ given in the earlier Judgment not inter partes cannot be treated as
admissible in a latter case.

Next question is whether earlier ‘findings’ are relevant.

We have already referred to the decision in Dinomoni vs. BrojoMohini (1901) ILR 29 Cal.
187 = 29 1A 24 whose correctness was reiterated in Collector of Gorakhpur vs. Ram Sunder
Mal (AIR 1934 P.C. 157). In that Judgment, Lord Lindley observed that the previous
Judgement not inter partes, can be looked into for the purpose of noting “who the parties
were, what the lands in dispute were and who was declared entitled to retainthem”.

In Collector of Gorakhpur vs. Ram Sundar AIR 1934 P.C. 157 it was held that “the view in
Dinomoni’s case that “on general principles and under sec.13”, orders made under the
Criminal Procedure Code are admissible for the purposes mentioned in the passage at p.191
from the Board’s Judgment” (Lord Lindley’s Judgment in Dinomoni). (This has obvious
reference to “who the parties to the dispute were; what the land in dispute was; and was
declared entitled to retain possession”.) It was further observed that the decree to which the
pedigrees were attached could be evidence that such pedigrees were filed in the suit of 1805
and it was further observed as follows:
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“All really wanted here in order to prove that the pedigree filed by the Rani in 1805, is
an admission of defendant 2’s descent from Bodh Mal, is to use the statement in the
decree that the pedigrees produced were filed by the parties. If other entries made in
records by public offices are admissible it would be absurd that such an entry as this
in a decree should be inadmissible. In the result, their Lordships are prepared to hold
the pedigree admissible under sec. 135. In their Judgment moreover the two
decisions of the Board already referred to are sufficient authority for holding it
admissible under sec. 13. The pedigree filed by the Rani in 1805 if admissible is
clearly a relevant admission under sec. 21 against the present Rani as her
representativein interest, and an admission within the definition in sec. 18, Evidence
Act.”

First the pedigree filed in the earlier case is evidence and the admission of relationship
therein is also admissible against the person who filed it.

In Srinivas vs. Narayan (AIR 1954 SC 379), there was a previous suit for maintenance by a

widow in a Hindu Joint family. It was prayed that the maintenance be a charge on the joint
family property. Amount of maintenance was to depend on extent of joint family property.
An issue was framed in that suit as to the extent of the family property. In the latter suit for
partition, where there was a plea that the properties were self acquired properties, the earlier
judgment was held admissible for the purpose of referring to an assertion that certain
properties belonged to joint family.

In Sital Das vs. Sant Ram AIR 1954 SC 606, the question was whether Sital Das was
a spiritual collateral of one Kishore Das, the last Mahant who died on 4.4.1945 and to which
office Sital Das laid claim as a ‘Bhatija Chela’. He claimed to be a descendant of the fourth
degree from Ram Krishna Das through whom late Kishore Das had also traced his spiritual
lineage. Ram Krishna Das had a disciple Brahm Das, his disciple was Mangal Das, the
latter’s disciple was Sadhu Ram Das and plaintiff (Sital Das) was a disciple of the said Sadhu
Ram Das. The earlier Judgment of 1912 was one in a suit filed by Kishore Das wherein he
asserted his right as a spiritual collateral of Mangal Das, thus accepting Mangal Das was a
disciple of Ram Krishna Das. That admission would, in its turn, make the plaintiff (Sital
Das) as a fourth degree descendant. The Supreme Court held that the earlier Judgment was
admissible “...as a transaction in which Kishore Das ... asserted his right as a spiritual
collateral of Mangal Das and on that footing got a decree. The decree also recognized the
right of Kishore Das to institute the suit as such collateral.... The Judgment.... can be used
in support of the oral evidence adduced in the case.... it is fully establishedthat Sital Das was
a spiritual collateral of Kishore Das”.
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In Tirumala Tirupati Devasthanams case (AIR 1998 SC 1132), the Devasthanam,
representing the deity Balaji of Tirupathi, was the defendant in the suit of 1968 by the
plaintiff (Krishnaiah) and it relied upon an earlier judgment of 15.6.1942 in a suit of 1937
filed by it against the Hathiramji Mutt, to prove its title and that judgment referred to title
deeds in favour of the deity of the year 1887 and documents showing possession of the
deityfrom 1846. The Devasthanam had obtained possession of the land through Court in EP
No.2 of 1946. The respondent claimed possessory title. The Supreme Court referred to
Dinamoni vs. Brojo Mohini (1902) ILR 29 Cal 190 and held that the Devasthanam could rely
on the earlier judgment as evidence of its title.

In Madhukar D. Shende’s case (JT 2002(1) SC 74), the registered will upon which the
appellant — plaintiff relied against the respondent (an encroacher on the property) and whose
validity was in question was held valid in an early suit filed by the same plaintiff in respect of
another property held by the same defendant, but as tenant. Both properties were covered by
the will. An argument was raised for defendant that the earlier judgment was not res judicata
because the property was different, though covered by the same will. The Supreme Court
held that, whatever be the position so far as res judicata was concerned, the earlier judgment
was relevant under sec. 13 also in respect of the ‘facts and findings’ recorded in the said
judgment.

The section, it will be noticed, refers in clause (a) to any transaction by which the right was
“created, claimed, modified, recognized, asserted or denied or which was inconsistent with its
existence”. The word_‘recognised’ means here, ‘right recognized in the earlier transaction’
i.e. ‘right recognized in the earlier judgment’. Does a finding in an earlier judgment not inter
partes declaring title of one of the parties not then come within the above words, if the
finding was regarding recognition of title to property or blood relationship?

In Gobinda Narayan vs. Shamlal AIR 1931 P.C. 89, decided by the
Privy Council raises a problem. It states:

“A judgment not inter partes holding that a partition of a certain estate was proved is
only admissible under the provisions of sections 13 and 43 as establishing a particular
transaction in which the partibility of the estate was asserted and recognized”

Up to this point there is no quarrel. But then, the next sentence is as follows:

“...The reasons upon which the judgment is founded are no part of the transaction and
cannot be so regarded nor can any finding of fact there come to, other than the
transaction itself, be relevant to prove partition in a subsequent suit.”
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Here too, there can no quarrel that reasons given in one judgment may not be relevant while
dealing with another dispute later on. But, what the Privy Council meant by stating that
‘finding of fact, there came to, other than thetransaction itself’ cannot be relevant is a matter
for examination. Let us assume that the earlier finding is one relating to ‘recognition of a
right’. Can it then be said that it is not ‘admissible’? In fact, the previous sentence quoted
accepts that ‘recognition’ of a right in an earlier judgment is relevant. ~Any other view will
be in the teeth of the language of sec. 13.

One has to read the facts closely in the above case. The earlier judgment was concerned with

partibility of property and if it was an ‘impartible estate’, the estate was obviously not
partible. The earlier suit related to Pandan estate, held partible, while the latter suit related to
Achra estate. The Privy Council held (in the following sentence after the above extract)
referring to the earlier judgment, as follows:

“...The judgment therefore is no evidence that Thakur Sib Singh got the Achra
villages by partition; it is at most evidence that he might have done so, and this is
plainly not sufficient....”

and held Achra estate was impartible according to the custom and other evidence. Thus, the
case related to different properties and hence the earlier finding regarding one property was
held not relevant in a latter case relating to different properties.

We find that without noticing these facts some High Courts have adopted the view that
findings in earlier judgments not inter partes are not admissible. Some other High Courts
have indeed taken the view that they are admissible. What did the Privy Council mean by the
words “other than the transaction itself” while stating ‘the finding of fact, other than the
transaction itself’ is not relevant, is not clear.

It is in the light of the analysis of the judgments of the Supreme Court and of the Privy
council (like Dinomoni), we have to finally decide whether findings in earlier judgments, -
even if they relate to recognition of a right — have to be declared inadmissible as proposed in
the latter part of the Explanation proposed to be added to sec. 13 by the 69" Report, i.e.
excluding all findings in the earlier judgment.

On a consideration of the judgments of the Supreme Court where findings as to title to
property or as to blood relationships were treated as ‘recognition’ of rights, we are, with great
respect, not able to accept with the second part of the Explanation as proposed in the 69"
Report where all findings are excluded.
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In our view, it is necessary to say that even ‘findings in earlier judgments’ may be relevant, if
the right to dispute in the latter case was closely connected with the finding in the earlier
case.

Another aspect is that the opening part of the proposed Explanation uses the words “whether
it was or it was not between the same parties or their privies”. Now, if parties or privies are
the same, a principle of resjudicata will itself be attracted and there is no need to fall back
upon sec.

13. We, therefore, propose to delete these words also.

In our view, it will be sufficient to add an Explanation as follows:

“Explanation I :- A previous legal proceeding, whether it was or was not between the same
parties or their privies, may be relevant as a transaction or instance, within the meaning of the
section; and when a legal proceeding so becomes relevant under this section, a judgment or
order delivered in that proceeding is admissible as evidence of such legal proceeding;
findings of fact but not the reasons therefor contained in such a judgment or order are
relevant; but nothing in this Explanation shall affect the relevance of a judgment or order
under any other section.”

So far as to what extent the names of parties, or the description of laws or as to the
rights recognized etc., we do not think that any detailed provisions be made and that the
existing decisions of the Supreme Court are clear enough. We need not say ‘findings’ in the
earlier case are relevant or that ‘reasons’ in earlier cases are not relevant.

Statements or recitals (including boundary recitals) in documents not interpartes

This aspect concerns the Exception proposed in the 69" Report by which statements as to
boundaries in documents not inter partes are sought to be excluded.

We shall start with a simple example. A sold by registered deed, property to B in 1980 on to
his eastern side and describes the boundaries as follows (area and length of boundary also
given):

East: property of Mr. P (100 feet)

South: property of Mr. Q (200 feet)
West: property of Mr. A (100 feet)
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North: property of Mr. R (200 feet)

(200”) N

A (100" s .
(200)
Q

In the year 2000, a dispute arises in regard to an encroachment by B, the purchaser, into the
property of R on the north and R files a suit against B and R wants to rely on the sale deed by
A in favour of B to show the location of R’s property on the north of B’s property and its
measurements. Or let us take a case where R encroaches into B’s property as purchased and
B relies upon his sale deed from A. May be R may have a case that A sold to B property
which did not belong to A. R may be having documents to prove that he owns the part of land
he is alleged to have encroached into B’s property or has no evidence at all.

The question here is whether, whatever be its strength, the recitals in A’s sale deed to B as
far as the sale of property to his east — are relevant or not. It is true R is not a party to it. In
the first example where B encroached into R’s property, R may say that the sale deed
amounts to an admission that B had no right to any property shown therein to belong to R. In
the second example where R is the encroacher, B may say he purchased this property from A
and was put in possession in 1980 and R never interfered with B’s possession for 20 years or
more. In the latter case, it is not an admission but is a fact relating to a boundary within the
knowledge of an immediate neighbour — A who had claimed that he was the owner of the plot
to the south of R’s property and had sold it to B in 1980.

In both these examples, one can, on plain common sense, say that the northern
boundary recital is some evidence in the first example against B and in favour of R and in the
second example, in favour of B and against R. In the earlier transaction evidenced by the
document, title and possession was claimed or asserted by the parties to the document. We
are only saying that the boundary recitals recognize but do not create rights nor are they
conclusive.

What we have said in relation to boundary recitals equally applies to other statements in
earlier documents.
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When we come to the case law, there is clear divergence of views among the High Courts,
some holding that statements or boundary recitals not inter partes are not admissible while
other High Courts say they are admissible though not conclusive. We shall, therefore,
confine ourselves to the judgments of the Privy Council and Supreme Court.

In (1861-63) 9. M.ILA. 344 (PC), Arya Brahmins claimed ‘purohitam’ right as against
ParishaiBhattars and relied on evidence of a deed of 1675 by AdhayamBhattars (i.e. 3™
parties) to Aryas. Deed of 1675 was held to be evidence that Aryas claimed the right and that
AdhayamBhattars admitted the right of Purohitam of Aryas.

No doubt, in Shrinivas Das vs. Meheubai AIR 1916 PC 5 (44 1A 36) the Privy Council held
that recitals in deed are only evidence as against the parties to the deed or those who claim
through or under them. Here their Lordships were considering whether an admission by one
party in a document is binding on a non-party. Obviously, it is not. They did not have to
decide their relevance against others.

In several cases, it is accepted that a statement in an earlier document, not between parties, if
it is against the interests of the person who made the statement, would obviously be relevant
in a later suit not inter partes but to which the person who made the statement is a party and
that, on the other hand, a statement, though self-serving may be relevant though its
evidentiary value may be weak. To say it is wholly inadmissible, may not be the correct view
to take.  We are again not in agreement with the view in this regard expressed in the 69™
Report.

Now, the Exception proposed in the 69" Report, though confined to boundary recitals, is as
follows:

“Exception: Nothing in this section shall render relevant recitals of boundaries in
documents which are not between the same parties or their privies.”

In the light of the earlier discussion, we are of the view, with great respect, that this may not
be the correct view to take. We, therefore, drop this proposal.

We, further recommend, in order to make the legal position clear, that Explanation Il be
added as follows:
Explanation Il :- Recitals in documents which are or not between the same parties or
their privies, including recitals regarding boundaries of immovable property are
relevant in a legal proceeding.”
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Thus, we recommend Explanations | and 11 below sec. 13 as stated above.

Section 14:

Section 14 deals with relevancy of facts showing the existence of state of mind or of body or
bodily feeling and contains two Explanations and 16 illustrations (a) to (p). In the 69"
Report, the Commission observed (see para 8.154) that sec. 14 does not need any
amendment, except in illustration (h) to the extent indicated in para 8.150 of the Report.

[llustration (h) reads as follows:
“(h) A is accused of the dishonest misappropriation of property which he had found,
and the question is whether, when he appropriated it, he believed in good faith that
the real owner could not be found.
The fact that public notice of the loss of the property had been given in the place
where A was, is relevant, as showing that A did not in good faith believe that the real
owner of the property could not be found.
The fact that A knew, or had reason to believe, that the notice was given fraudulently
by C, who had heard of the loss of the property and wished to set up a false claim to
it, is relevant as showing that the fact that A knew of the notice did not disprove A’s
good faith.”

In para 8.150 of the 69" Report, the Commission stated as follows:

“Illustration (h), where it says that the fact that public notice of the loss of the
property had been given in the place where A was, is relevant, assumes that some
evidence would be given to show that the notice was within the knowledge of A, the
accused. It would, therefore, be desirable to add the words “and in such a manner that
A knew or probably might have known of it”, after the words “in the place where A
was” in illustration (h). We recommend accordingly.”

We agree with this recommendation.

We note that illustrations (a), (b), (c) and (d) deal with knowledge, (e) with ill-will, (f), (g)
and (h) with good faith, (i) and (j) with intention, (k) with state of mind, (I) and (m) with state
of body, (n) with negligence, and (0) and (p) with scope of the Explanation. (see Sri Vepa P.
Sarathi’s commentary, 5™ Ed., 2002 pp.63 to 68)

Section 15:

Section 15 deals with relevancy of ‘facts bearing on question whether act was accidental or
intentional’. There are three illustrations below the section.

Page 78 of 208




STUDY MATERIAL FOR CRIMINOLOGY
FORMS OF CRIME
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

The purport of this section is well illustrated by illustration (a) which refers to a series of
earlier acts of the same person which resulted in a fire accident as a result of which insurance
was claimed. In a later incident, the fact that in the earlier incident the same person was
involved, may be relevant in pointing out whether the fire was accidental or intentional. Sri
Vepa P. Sarathi points out that the idea which is expressed in the illustration is not brought
out clearly in the section, viz., that the ‘same person’ was involved in all the acts. In order to
bring about this idea we agree with thesuggestion of Sri Vepa P. Sarathi and recommend that
sec. 15 should be recast as follows:

Facts bearing on question whether act was accidental orintentional

“15. When there is a question whether an act of a person was accidental or
intentional, or was done by a person with a particular knowledge or intention, the fact that
such act formed part of a series of similar occurrences, in each of which the same person
doing the act was concerned, is relevant.”

We agree with the recommendation of Sri Vepa P. Sarathi and we recommend accordingly.

We accordingly differ from para 8.187 of the 69" Report which said that no
amendment is necessary in sec. 15.

Section 16:
This section deals with relevancy of ‘Existence of Course of
Business’. There are two illustrations below sec. 16.

In para 8.187, the 69" Report stated that no amendment is necessary and we agree with the
view.

Section 17:

This section deals with relevancy of ‘admissions’. This was amended by the I.T. Act, 2000
(Act 21/2000) by adding the words “contained in electronic form”.

In the 69" Report, it was stated (see para 9.24) that no amendment is necessary in sec. 17.
After going through the subsequent case law, we are of the view that there is no good reason

to differ from the above view.

Section 18:
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Section 18 deals with the relevancy of admission by party to proceeding or his agent; by
suitor in representative character; by party interested in subject matter; by person from whom
interest derived.

It reads as follows:

“S.18. Admission by party to proceeding or his agent.- Statements made by a party to
the proceeding, or by an agent to any such party, whom the Court regards, under the
circumstances of the case, as expressly or impliedly authorized by him to make them,
are admissions.

By suitor in representative character.- Statements made by parties to suits, suing or
sued in a representative character, are not admissions, unless they were made while
the party making them held that character.

Statements made by —

(1) party interested in subject-matter.- Persons who have any proprietary or
pecuniary interest in the subject-matter of the proceeding, and who make the
statement in their character of persons so interested; or

(2)  persons from whom interest derived.- Persons from whom the parties to the
suit have derived their interest in the subjectmatter of the suit, are admissions,
if they are made during the continuance of the interest of the persons making
the statements.”

In the 69" Report (see para 9.26) it was stated that section 18 requires changes partly (i) in
expression (ii) in substance and (iii) in structure and arrangement.

The suggestions with which we fully agree, are mainly to split up para 1 into two parts, one
dealing with admissions by parties and another with admissions by agents and to substitute
the word “civil proceedings” for “suits”. With regard to “representative character” or
“proprietary or pecuniary interest”, words are proposed to be added to say that the admissions
must have been made during the continuance of the said character or interest. We are also of
the view that in sub-section (1) the following words “subject to the other provisions of this
section” be inserted at the beginning of the sub-section. With these changes which have
been recommended, with which we agree, the section would read as follows:
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Admission by party to proceeding or his agent or by partyinterested in subject matter
or by person from whominterest is derived

“18. (1) Subject to the provisions of this section, statements made by a party to the
proceeding which is against his interest are admissions.

(2)  Such statements made by an agent to a party to the proceeding, whom the
Court regards, under the circumstances of the case, as expressly or impliedly
authorized by him to make them, are admissions.

(3)  Such statements made by parties to a civil proceeding, where the proceeding is
instituted by or against them in their representative character, are not admissions,
unless they were made while the party making them held that character.

(4)  Such statements made by persons who have a joint proprietary or pecuniary
interest in the subject-matter of the proceeding are admissions, provided the following
conditions are satisfied:-

(@) the statements are made by such persons in their character of persons so
interested, and during the continuance of the interest of the persons making the
statements; and

(b)  the statements relate to the subject-matter of the proceeding.

(5) Such statements made by persons from whom the parties to the civil proceeding
have derived their interest in the subject-matter of the proceeding are admissions, if
they are made during the continuance of the interest of the persons making the
statements”

Section 19:
Section 19 deals with ‘admissions by persons whose position must be proved as
against party to suit’.

It states that 'statements made by persons whose position or liability it is necessary to
prove as against any party to the suit, are admissions, if such statements would be relevant as
against such persons in relation to such position or liability in a suit brought by or against
them, and if they are made whilst the person making them occupies such position or is subject
to such liability".
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The following illustration given under the section can help in understanding the
purport of the section:

Illus. “A undertakes to collect rents for B.
B sues A for not collecting rent due from C to B.
A denies that rent was due from C to B.
A statement by C that he owed B rent is an admission, and is a relevant fact as against
A, if A denies that C did owe rent to B.”

In other words, the statements made relevant under the section are statements by persons
who are not parties to the suit. Field gives another example: A and B are jointly liable for a
sum of money to C. C brings an action against A alone. A objects that he cannot singly or
severally be liable and that B should be joined as a co-defendant by being jointly liable. An
admission by B to his joint liability is relevant between A and C. (Field, 6" Ed. p.91) An
admission in the written statement of one co-mortgagee of the receipt of the whole mortgage
debt is admissible against the other comortgagee (Appavu vs. Nanjappa 25 Mad L.J 329).

We agree with the 69™ Report that no change is necessary in sec. 19 but that the word “suit’
may be substituted by the word ‘civil proceeding’. A change to a like effect in the title is also
recommended.

Section 20:
Section 20 refers to ‘admissions by persons expressly referred to by party to suit’.

It says that “statements made by persons to whom a party to the suit has expressly referred
for information in reference to a matter in dispute are admissions”.

The illustration below the recital is as follows:

“The question is, whether a horse sold by A to B is sound. A saysto B — ‘Go and ask
C, C knows all about it.” (C’s statement is an admission.

In the 69" Report (see para 9.57), it was stated that no amendment in sec. 20 is necessary
except that the world ‘suit’ may be substituted by the word ‘civil proceeding’. The principle
of this section was applied by the Supreme Court in Hirachand Kothari vs. State of Rajasthan
AIR 1985 SC 998 and K.M. Singh vs. Secretary, Association of Indian Universities AIR
1992 SC 1356.
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In the 69th Report, it was noted that the principle underlying sec. 20 may apply to
criminal proceedings as well and that the absence of the accused would not affect the
admissibility of the statement of the referee (see also Sarkar, 15" Ed., 1999 p.393). However,
it was felt that the applicability of the principle underlying sec. 20, to criminal cases would be
rare. Hence, the Commission did not make any recommendation for applying the section to
criminal proceeding.

We have nothing fresh to add and we too recommend that the word ‘suit’ be substituted by
the words ‘civil proceeding’ both in the title and the body of sec. 20.

Section 21:
Section 21 refers to ‘proof of admissions against persons making them, and by or on their
behalf”.

The section reads as follows:

“Sec.21: Proof of admissions against persons making them, and by or on their behalf:

Admissions are relevant and may be proved as against the person who makes them, or

his representative in interest; but they cannot be proved by or on behalf of the person

who makes them or by his representative in interest, except in the following cases:-

(1)  An admission may be proved by or on behalf of the person making it, when it
is of such a nature that, if the person making it were dead, it would be relevant
as between third persons under section 32.

(2)  An admission may be proved by or on behalf of the person making it, when it
consists of a statement of the existence of any state of mind or body, relevant
or in issue, made at or about the time when such state of mind or body existed,
and is accompanied by conduct rendering its falsehood improbable.

(3)  Anadmission may be proved by or on behalf of the person
making it, if it is relevant otherwise than as an admission.”

There are five illustrations below section 21.
The 69" Report felt that the opening paragraph was incomplete (see para 9.60 of the Report)
as it does not cover the following aspects covered by secs. 18 to 20 and that the opening
clause may cover clause (a) and that the contingencies covered by secs. 18 to 20 may be

added as clauses (b) to (d) in proposed sub-section (1) of section 21.  EXxisting sub-section
(3) could become clause (c) of sub-section (2) of sec. 21 and

(1) statements made by an agent to any party are admissions under sec. 18 (first para).
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(i)  statements made by persons having joint interest are admissions under sec. 18
(third para of sub-para (1)).

(ili)  statements made by persons whose position must be against a party to the suit,
which are admissions under sec. 19, and

(iv)  statements made by a referee are admissions under sec. 20.

It was suggested (see para 9.62) that the section could be split up into a positive
branch (where the use of the admission is permitted) and into a negative branch (where the
use of the admission is not permitted); though the negative branch is subject to certain
exceptions referred to in clauses (1), (2) and (3) of the existing section.

It was suggested that in sec. 21, reference to sec. 18 could be to “subsection (4) of sec. 18”
which was proposed to be substituted for the above sub-para of the existing section.

We have looked into the subsequent case law after 1977 (i.e. date of 69" Report) but do not
find any need for modifying the recommendation made in the 69" Report. We shall however
refer to a few post 1977 cases.

It was held in Thiru John vs. The Returning Officer, AIR 1977 SC 1724 that an admission is
not conclusive but shifts the onus to the person who made the admission. On a question of
benami, statements made against propriety interest, much later, were held admissible in Bhim
Singh vs. KanSingh AIR 1980 SC 727. An admission as to the correctness of a newspaper
report can be relied upon against the maker in Mohammad Koya vs. Muthukoya, AIR 1979
SC 154. A contractor’s settlement of bill is an admission unless explained in M/s Central
Coal Fields Ltd. vs. M/s MiningConstruction, 1982 (1) SCC 415.

In Satinder Kumar vs. CIT (1977) 106 ITR 72 (HP) it was held that when the assessee said
an admission was mistaken, it could not be relied upon without putting the admission to him.
It was held in Dy.Commissioner, Sales Tax vs. Imperial Trading Co. (1990) 76 STC 183
(Ker) that an admission by an assessee was not conclusive but might be relevant. In the
absence of an explanation, it could be conclusive. See also FederalBank vs. State, AIR 1995
Kant 62. These decisions may not be right if they hold that the admission has to be put to the
person and otherwise, it could not be relied upon.

It may be noted that if there is an admission it is for the party who makes the
admission to explain, inasmuch as the onus shifts to him, and it is not necessary that it should
be put to him in cross-examination under sec. 145. Bharat Singh vs. Bhagirathi, AIR 1966
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SC 405. But, except under sec. 145, it may still be open, as a matter of fairness, to ask
the person about the
admission, during examination State of Rajasthan vs. Kartar Singh, 1970 (2) SCC 61;
Biswanath Prasad vs. Dwarka Prasad, 1974 (1) SCC 78; Laxman vs. State of Maharashtra,
1974 (3) SCC 704; Somnath vs. UOI, 1971 (2) SCC 387; Taksddar Singh vs. State of UP,
1959 Suppl. (2) SCR 875; Stateof Haryana vs. Harpal, 1978 (4) SCC 465; Prakash Chand vs.
UTD, 1979 (3) SCC 90; Mohanlal GangaramGehani vs. State of Maharashtra, 1982 (1) SCC
700.

A self-serving statement in one’s own favour cannot be allowed to affect the interests of his
adversary. An entry in the counterfoil of the receipt book maintained by the landlord is an
admission in favour of the landlord and cannot be used against the tenant (Idandas vs.
AnantRamachandra Phadke, AIR 1982 SC 127).

A statement of A in a previous proceeding that B was a tenant of the property in dispute, is
an admission and can be used when, in a later proceeding, he denied that fact (Dukhiram Dey
vs. MrityunjoyProsad, AIR 1982 Cal 294). A statement in an affidavit in a sec. 145 CrPC
matter can be used in later proceedings as a piece of evidence against the party though it is
not conclusive (Janki Ram vs. Amir Chand Ram, AIR 1984 Pat 191).

These cases are consistent with sec. 21 and we do not find any significant change in the law
concerning sec. 21 after 1977, when the 69" Report was given and hence the
recommendations made therein require no change.

Sri Vepa P. Sarathi has suggested that sec. 21 is not vague and does not need any elaboration
in as much as these clarifications are implied in sec. 21. We, however, feel that there is
nothing wrong in clarifying sec. 21 with reference to various other sections as proposed in the
69" Report.

We, therefore, accept the recommendations, to which we have already referred, for
substituting the following for the existing sections:
Proof of admissions against persons making them, and by or on theirbehalf

“21. (1) Admissions are relevant and may be proved against the following persons that is to
say,-

(@) the person who makes them, or his representative in interest;

(b) in the case of an admission made by an agent where the case falls within sub-
section (2) of section 18, the principal of the agent;
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(C) in the case of an admission made by a person having a joint proprietary or
pecuniary interest in the subject-matter of the proceeding, where the case falls
within sub-section (4) of section 18, any other person having a joint proprietary
or pecuniary interest in that subject-matter;

(d) in the case of an admission made by a person whose position or liability it is
necessary to prove as against a party, where the case falls within section 19, that
party;

(€) in the case of an admission made by a person to whom a party has expressly
referred for information, where the case falls within section 20, the party who has
so expressly referred for information.

(2) Admissions cannot be proved by or on behalf of the person who makes them or by his
representative in interest, except in the following cases:-

(a) An admission may be proved by or on behalf of the person making it, when it is of
such a nature that, if the person making it were dead, it would be relevant as
between third persons under section 32.

(b) An admission may be proved by or on behalf of the person making it, when it
consists of a statement of the existence of any state of mind or body, relevant or in
issue, made at or about the time when such state of mind or body existed, and is
accompanied by conduct rendering its falsehood improbable.

(C) An admission may be proved by or on behalf of the person making it, when it is
relevant otherwise as an admission.

Illustrations

(@) The question between A and B is, whether a certain deed is or is not forged. A
affirms that it is genuine, B that it is forged.

A may prove a statement by B that the deed is genuine, and B may prove a
statement by A that the deed is forged; but A cannot prove a statement by himself
that the deed is genuine, nor can B prove a statement by himself that the deed is

forged.

(b) A, the captain of a ship, is tried for casting her away.

Evidence is given to show that the ship was taken out of her proper course.
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A produces a book kept by him in the ordinary course of his business, showing
observations alleged to have been taken by him from day to day, and indicating
that the ship was not taken out of her proper course. A may prove these
statements, because they would be admissible between third parties, if he were
dead, under section 32, clause (2).

(c) A isaccused of a crime committed by him at Calcutta.

He produces a letter written by himself and dated at Lahore on that day and
bearing the Lahore post-mark of that day.

The statement in the date of the letter is admissible, because, if A were dead, it
would be admissible, under section 32, clause (2).

(d) A isaccused of receiving stolen goods knowing them to be stolen. He offers  to
prove that he refused to sell them below their value. A may prove these
statements, though they are admissions, because they are explanatory of conduct
influenced by facts in issue.

(e) A is accused of fraudulently having in his possession counterfeit coin which he
knew to be counterfeit.
He offers to prove that he asked a skillful person to examine the coin as he
doubted whether it was counterfeit or not, and that person did examine it and told him
it was genuine.

A may prove these facts for the reasons stated in the last preceding illustration.”

Section 22:
Section 22 deals with the question as to when oral admissions as to contents of documents
are relevant.

Section 22 says that “oral admissions as to the contents of a document are not relevant,
unless and until the party proposing to prove them shows that he is entitled to give secondary
evidence of the contents of such document under the rules hereinafter contained, or unless the
genuiness of a document produced is in question.”

Now the contents of the document are provable by the production of the document itself
(sections 62, 64) except where secondary evidence is admissible under sections 65 and 66.
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This section lays down that the contents of a document cannot be proved by oral admissions
unless -

(1) the party proposing to give such evidence can make out a case for admission by
secondary evidence under sec. 65, or

(2)  the genuiness or forgery of the document itself is in question. In the latter case,
oral admission of a party that it is or is not genuine is admissible if the document
is produced, although such admission involves a statement as to the contents of it.
Written admission of the contents of a document stands on a different footing and
is admissible under sec. 65(b) (see Sarkar, 15" Ed., 1999 p. 406).

This rule is different from the rule in England as stated in Slatterie vs. Pooley: (1840) M&W
669: (151 E.R. 579) under which admissions are receivable to prove the contents of
documents without notice to produce andwithout accounting for the absence of the originals.
This was criticized in Landless vs. Quesak 8. Ir.L. R 382 and that was why the Indian law in
sec. 22 was differently enunciated. The Privy Council too pointed out the dangerousness in
accepting verbal admissions as to contents (Sheo Parshad vs. Jaggar Nath (1884) 10. I.A. 79
(PC).

No doubt, the English Law remains the same even today (See
Phipson, 15" Ed., para 28.04, 28.14 and 46.11).

There is some ambiguity in the last part of sec. 22 which the 69" Report proposed to correct
(see para 9.74). In this context, we may refer to Sarkar’s Evidence (15" Ed., 1999 p. 407)
quoting Norton (p.153).

“The effect of the last clause of this section seems to be, that if such a document is
produced, the admission of the parties to it, that it is or is not genuine, may be
received.”

We accordingly agree with the 69" Report that sec. 22 be redrafted as follows (see para
9.74).
When oral admission as to contents of documents are relevant

22. Oral admissions as to the contents of a document are not relevant —

(@)  unless and until the party proposing to prove them shows that he is entitled to
give secondary evidence of the contents of such document under the rules
hereinafter contained; or
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(b)  except where a document is produced and its genuineness is in question.”

Section 22A:
This section introduced by Act 21/2000 does not require any further amendments.  We
recommend accordingly.

Section 23:
Section 23 deals with the question as to ‘admissions in civil cases, when relevant.’

It states that: “In civil cases no admission is relevant, if it is made either upon an express
condition that evidence of it is not to be given, or under circumstances from which the Court
can infer that the parties agreed together that evidence of it should not be given”.

It contains an Explanation which reads as follows:

“Explanation: Nothing in this section shall be taken to exempt any barrister, pleader,
attorney or vakil from giving evidence of any matter of which he may be compelled
to give evidence under section 126.”

The policy here is that if during some negotiations to settle the dispute, some concessions are
made but the negotiations fail, the concession should not be admissible.

The section deals with the principle of ‘offers without prejudice’. Taylor on Evidence
(p.795, cited in Woodroffe) (see para 9.77 of 69" Report) explains this as follows:

“Confidential overtures of pacification and any other offer or proposition between
litigating parties, expressly or impliedly made without prejudice (see re River Steamer
Co. (1871) LR 6. Ch. 822) are excluded on ground of public policy. Now, if a man
says his letter is without prejudice, that is tantamount to saying: “I make you an offer
which you may accept or not, as you like; but if you do not accept it, the having made
it is to have no effect at all”. As has been said do not “without prejudice” mean ‘I

%9

make you an offer; if you do not accept it, this letter is not to be used against me’.

The scope of the Explanation below sec. 23 is that if an advocate is consulted by an accused
and the information is used for committing a crime or if an advocate discovers that a crime or
fraud has been committed by his client after his employment as an advocate, the said
advocate could disclose, as a witness, what his client had told him or what he (the advocate)
had disclosed. The client would not be able to say that there was an express or implied
agreement against the disclosure.
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We shall first refer (1) to the recommendation in the 69" Report and then (I1) to certain latest
developments in the law, discussed extensively in Phipson (15" Ed. 2000, paras 21.10 to
21.17).

(N In the 69" Report, it was pointed out that sec. 23 does not deal with all statements
made’ during negotiations but only admissions which are expressly made or which can be
implied from the circumstances. It would be fair to provide that statements made with a view
to, or in the course of negotiations for a settlement should always fall within the section. The
Commission referred to the views of Denning L.J. (as he then was) in McTaggart vs. Mc
Taggart 1948(2) All ER 754 and to Mole vs. Mole 1950(2) All ER 328 and suggested (see
para 9.85), addition of a second Explanation as follows:

“Explanation 2: Where an admission is made for the purposes of or in the course of
negotiation of a settlement or compromise of a disputed claim, the parties shall be
deemed to have agreed together that evidence of that admission shall not be given”.

We agree respectfully that such a provision is necessary but that instead of an Explanation,
the following words can be added in the section itself after the words “upon an express
condition that evidence of it is not to be given” and the words, “or if it is made for the
purposes of or in the course of a settlement of compromise of a disputed claim.” We may
also refer to the observation in the 69" Report that this Explanation does not affect the
operation of Order 23 R 3, Code of Civil Procedure 1908, since the compromise in writing
can be proved.

(I1)  Recent developments in English law may now be noticed. In Cutts vs. Head 1984 Ch.
290, Oliver L.J. referred to the principle of public policy and said that the object was to
encourage parties to settle disputes peacefully without resort to litigation. This could lead to
concessions for purchase of peace and these could not be treated as admissions and proved.

The following new aspects need consideration:

(@  Whether (see Sarkar, 15" Ed., 1999 p.411) a privilege can be unilaterally
waived at the behest of the party entitled to the privilege or whether, it can be
waived only with the consent of both parties to the correspondence, Rush &
Thompkins vs. G.L.C. 1989 AC 1280. (This aspect is to be considered.) (The
better view appears to be that both parties must consent.)

(b)  The other aspect is the three party situation which arose in Rush& Thompkins
vs. GLC 1989 A.C. 1280. There, the main contractors settled proceedings
arising from a building contract with the principal (i.e. employer, the GLC).
The proceedings continued between Rush & Thompkins and their
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subcontractors, the latter sought disclosure of the ‘without prejudice
communications’ between Rush & Thompkins and the GLC anticipating that
there might be some discussion of the strength of the case of the subcontractor
and admissions by Rush & Thompkins. The Court of Appeal took the view
that once the proceedings between the main contractor and GLC concluded,
the correspondence therein must be available in the sub-contractor’s
proceedings. But the House of Lords reversed this view and held that the
public policy basis for the privilege

would be weakened if a party negotiating with one defendant could not
express his views openly for fear that if he reached a compromise with that
defendant, admissions made in those negotiations would be admissible either
in the same action or in another action against another party. (This is an
aspect to be considered.)

The further new aspect is that though the admission in negotiation are not
admissible as admissions in relation to the validity of the claim by the party
against the other yet, when the reasonableness of the settlement is in question
later, the negotiations will be admissible, a view taken by the Court of Appeal
in Muller vs. Linsley& Mortimer: 1996(1) P.N.L. R 74 = 1995 vol. 92(3)
L.S.G. 38 (CA). This view of Hoffman LJ (as he then was) was accepted by
two other Judges of the Court of Appeal but they also relied on waiver of
privilege. But recently, the Court of Appeal in Paragon Finance vs.
Freshfields 1999(1)WLR 1183 however felt that they were not able to derive
any principle from the above judgment. Phipson says (para 21.15 it is
doubtful whether the Hoffmann LJ’s view will be fully accepted. (In Unilever
vs. Procter &Gamble : 1999(2) All ER 691.) (This aspect, therefore, need not
be considered)

The fourth aspect (see Phipson, 15 Ed., 2000, para 21.15) concerns certain
exceptions to this privilege — in other words, situations where the admissions
during negotiations may be received in evidence -

(1) To ascertain whether parties concluded agreement Tomlin vs.Standard
Telephone : [1969] 1 WLR 1378(CA). (This aspect can be
considered).

(i)  To explain delay — where the opposite party files an application to
strike out a plea on ground of delay, e.g. delay in amending a patent
under the Patents Act or any plea of laches (Walker vs.

Wilsher (1889) 23 Q.B.D.335; Family Housing

Assn(Manchester) vs. Michael Hyde & Partners 1993(1) WLR 354,

Redifusion Simulation vs. Link Miles Ltd. 1992. F.S.R. 195; Simaan General

Contracting Company vs. PilkingtonGlass : 1987(1) WLR 516 (This aspect

can be considered)
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(ili)  To draw or rebut inferences on an application without notice (The
Giovanna) 1999(1) Lloyd’s Rep 867 — e.g. an application for an asset
freezing injunction or where an offer of security has been made
‘without prejudice basis’ and there it may be relevant to rebut
inferences that the defendant is likely to dissipate assets. (This need
not be considered)

So far as the first aspect is concerned, we are of the view that a further provision can
be added at the end of sec. 23, to the following effect: “unless the party who made the
admission and the party in whose favour the admission is made agree that evidence be given”.
So far as the secondaspect is concerned, the admission would not be relevant in issues
between the person who made the admission and a third party.  The third aspect referred to
above need not be taken note of. So far as the fourth aspect is concerned — the following
words can also be added at the end “evidence as to the admission becomes necessary to
ascertain if there was at all a settlement or to explain delay where a question of delay is in
issue”.

We have recommended insertion of a new section 132A for disclosure of source of
information contained in a publication. According to this proposed provision, a person in
certain circumstances may be required to disclose source of information contained in a
publication. There is a need to exempt provision of section 23, in case a person who made a
publication, from giving evidence of any matter of which he may be required to give evidence
under proposed section 132A. In this regard, reference may be made to the discussion made
under proposed section 132A.

Therefore we recommend that sec. 23 should upon such amendments, read as follows:

Admission in civil cases when relevant

“23 (1) In civil cases, no admission is relevant:
(@) if it is made either upon an express condition that evidence of it is not to
be given; or

(b) if it is made for the purposes of or in the course of a settlement of
compromise of a disputed claim; or

(€) under circumstances from which the Court can infer that the parties agreed
together that evidence of it should not be given,

unless the party who made the admission and the party in whose favour the

admission is made agree that evidence be given, or evidence as to the

admission becomes necessary to ascertain if there was at all a settlement or

compromise or to explain any delay where a question of delay is raised;

(2)  Such an admission which is not relevant under sub-
section (1) may be relevant in so far as it touches upon an issue between the
person who made the admission and a third party to the admission.
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(3)  Nothing in this section shall exempt;

(@)  any legal practitioner from giving evidence of any matter of which he
may be compelled to give evidence under section 126; or

(b)  a person who made a publication, from giving evidence of any matter
of which he may be required to give evidence under section 132 A.

Explanation I: ‘legal practitioner’ as used in this section shall have the

meaning assigned to it in Explanation 2 to section 126.

Explanation II: ‘publication’ as used in this section shall have the meaning

assigned to it in para (a) of the Explanation to section 132 A.”

Section 24:
Section 24 refers to a “confession caused by inducement, threat or promise, when irrelevant

in criminal proceedings.”
So far as section 24 is concerned, the 69" Report stated (see para 11.6) that there is no need
to amend this section. But, for reasons given in our discussion under sec. 27, we recommend

to add some more words, ‘coercion, violence or torture’ in the body of sec. 24 and in the title.

We recommend that for the words ‘inducement, threat or promise’ the words ‘inducement,
promise, threat, coercion, violence or torture’ be substituted.

We recommend accordingly.
Section 25:
Section 25 reads as follows:-

“Section 25: Confession to police officer not to be proved: No confession made to a
police officer shall be proved as against a person accused of any offence.”

In paragraph 11.9, the 69" Report stated, (after referring to the First Report of the Indian
Law Commission of the 19" Century), that it is not necessary to disturb the section except to
the extent indicated in para 11.7. In para 11.7, the Report stated that they were making a
separate recommendation for inserting sec. 26A, making confessions to senior police officers
admissible subject to certain safeguards.

We agree that section 25 be left as it is.

Section 26A: (as proposed in the 69 Report)
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In paras 11.17 and 11.18, the 69" Report suggested that under a new section 26A all
confessions made to senior police officers should be made admissible subject to certain
conditions. We shall presently be referring to the said conditions. Question is whether this
recommendation for a new sec. 26A should be accepted in the light of what is happening in
police stations today.

In recent times, there has been a view particularly by the police departments that confessions

made to senior police officers should be made admissible in all cases without distinction. It
is pointed out that in UK and other countries (except Pakistan), such confessions are no
longer inadmissible. It is said that time is ripe for removing this stigma.

Any discussion on this subject must start with the provisions of clause
(3) of Art. 20 of the Constitution of India which states that

“No person accused of any offence shall be compelled to be a witness against
himself.”

Art. 21 requires that no person is deprived of his life and liberty express by a “procedure
established by law”.

The judgment in Maneka Gandhi’s case has now held that the procedure must be fair, just
and equitable. Mere prescription of a procedure — whether fair or unfair — is no longer an
excuse. The earlier view in A.K.Gopalan’s case is no longer a good law.

Art. 20(3) is on the same lines as the Fifth Amendment to the American Constitution where it
deals with the right against selfincrimination. Art. 6 of the European Convention also raises a
presumption of innocence.

The recommendation in the 69" Report made for insertion of sec. 26A is intended to make
confessions to senior police officers, subject to some conditions, admissible, in all cases. (see
paras 11.16 to 11.18 of the Report). The Commission there referred to the 48" Report of the
Law Commission relating to Criminal Procedure Code, 1898 (pages 6-7, paras 21-22) where
the Commission had made a similar recommendation. They were accepted in the 69™ Report.
Reference was made to the safeguards imposed in the 48" Report and it was stated that if
those safeguards are followed, the confession should be admissible and that the prohibition
against admissibility in sections 25 and 26 should not apply.

The safeguards suggested in the 69" Report are as follows: (in regard to confession to
Superintendents of Police or higher officers).
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(@) the said police officer must be concerned |

(b) n investigation of the offence;

(c) he must inform the accused of his rights to consult a legal practitioner of his choice,
and he must give the accused an opportunity to consult such legal practitioner before
the confession is recorded;

(d) at the time of making and recording of the confession, the counsel for the accused, if
he has a counsel, must be allowed to remain present. If the accused has no counsel or
if his counsel does not with to remain present, this requirement will not apply;

(e) the police officer must follow all the safeguards as are now provided for by section
164 Cr.P.C. in relation to confessions recorded by Magistrates. These must be
followed whether or not a counsel is present;

() the police officer must record that he has followed the safeguards at (b), (c) and (d)
above.

Identical guidelines have been suggested in the 49" Report where the confessions are
recorded by officers lower in rank than a Superintendent of Police. It is not clear why two
separate paragraphs were devised for confessions — one before senior officers and one before
others,- if the safeguards were identical. That means that confessions whether made to
Superintendent of Police (or above) or to officers inferior in rank to Superintendent of Police
will be admissible, if the same guidelines are followed.

We may now go back and refer to the First Report of the Indian Law Commission given over

150 years ago. The Report said that the evidence of the Parliamentary Committee on Indian

Affairs showed gross abuse of powers by the police officers in India leading to oppression or

extortions.

They also said:
“A police officer, on receiving intimation of the occurrence of a dacoity or other
offence of a serious character, failing to discover the perpetrators of the offence, often
endeavours to secure himself against any charge of supineness or neglect by getting
up a case against parties whose circumstances or characters are such as are likely to
obtain credit for an accusation of the kind against them. This is not infrequently done
by extorting or fabricating false confession; and, when this step is once taken, there is
of course impunity for real offenders, and a great encouragement to crime... We are
persuaded that any provision to correct the exercise of this power by the police will be
futile; and we accordingly propose to remedy the evil...”

The question is whether this comment which was the basis for introducing sections 25 and 26
in the Evidence Act in 1872 is no longer relevant now in the year 2003.
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In the last three decades,- as revealed from the media and innumerable law reports of the
Supreme Court and High Courts, police conduct appears to have deteriorated rather than
improving from what it was years ago. The Law Commission in its 113" Report had in fact
suggested incorporation of sec. 114B in the Evidence Act raising a presumption against
police officers in case of custodial deaths of prisoners. The judgments of the Supreme Court
on police violence are in good number, at least forty to fifty in the last three decades. We
shall, however, refer to the most important of these judgments.

In Nandini Satpathy vs. P.L. Dani, AIR 1978 SC 1025=1978(2)SCC 424, the Supreme
Court, while dealing with the investigation by police in India, stated that Act 20(3) is
applicable at the stage of investigation and trial also. The Court referred to sec. 161(2) of the
Cr.P.C. of 1923 and also to sec. 26 of the Evidence Act (see para 22 at p 435 of SCC). The
Court noticed in para 23 the recent trend in the thinking that the interest of society have also
to be kept in view and police be given more powers. Still, the Court spoke through Krishna
Iyer J as follows:

“The first is that we cannot afford to write off the fear of police torture leading to
forced self incrimination as a thing of the past. Recent Indian history does not permit
it, contemporary world history does not condone it.”

The Court quoted an article saying that “the technology of torture all over the world is
growing ever more sophisticated — new devices can destroy a prisoner’s will in a matter of
hours — but leave no visible marks or signs of brutality.” The Court observed, “Many police
officers, Indian and foreign, may be perfect gentlemen, many police stations, here and
elsewhere, may be wholesome. Even so, the law is made for the generality and Gresham’s
law does not spare the police force.” The Court quoted from Miranda vs. Arizona 384 US
436 and form the Wickersham Commission Report and cases of interrogation by police to
extract confessions. The police, the Court said must give rest to its fists and restlessness to its
wits. The Court referred to Art. 20(3) and to the right against ‘self incrimination’ and the
right to silence. The Court referred to Art. 22(1) and the right to consult a lawyer which is
available even if a person is not under arrest. The Court finally emphasized (see para 68 of
SCC):

“Special training, special legal courses, technological and other detective updating,
are important. An aware policeman is the best social asset towards crimelessness...
More importantly, the policeman must be released from addiction to coercion and be
sensitised to constitutional values.”

More recently, in D.K. Basu vs. State of West Bengal 1997(1) SCC 416, the Supreme
Court referred to the recommendation of the Law Commission in its 113" Report (para 8 and
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para 27) regarding “injuries in police custody and suggested implementation of that Report
and incorporation of sec. 114-B in the Indian Evidence Act”, as follows:

“Section 114B: (1) In a prosecution of a Police Officer for an offence constituted by
an act alleged to have caused bodily injury to a person, if there is evidence that the
injury was caused during a period when that person was in the custody of the police,
the court may presume that the injury was caused by the Police Officer having
custody of that person during that period.”

The above proposal was made by the Law Commission after the judgment of the Supreme
Court in State of UP vs. Ram Sagar Yadav: AIR 1985 SC 416.

The Supreme Court in D.K. Basu had issued a number of directions, after referring to
Joginder Kumar vs. _State of UP 1994(4) SCC 260 and Nilabati Behera vs. State of Orissa:
1993(2) SCC 746. Before doing so, the Court observed (see para 13):

“’Custodial violence’ and abuse of police power is not only peculiar to this country,
but it is widespread......... ”

“In England, torture was once regarded as a normal practice to get information

regarding the crime, the accomplices and the case

property or to extract confessions.” (para 14)
but that, with the development of human rights jurisprudence, this position changed, and
scientific and professional methods of investigation have been slowly introduced. The
English law now provides for various safeguards to the person interrogated which the police
have to follow,- as laid down in the Police and Criminal Evidence Act, 1984.

In D.K. Basu, the Supreme Court observed (see para 18):

“Experience shows that worst violation of human rights take place during the course
of investigation, when the police_with a view tosecure evidence or confession often
resort to third-degree methods... The increasing incidence of torture and death in
custody has assumed such alarming proportions that it is affecting the credibility of
the rule of law and the administration of criminal justice system.”

The Court again referred to torture, (see para 24) the tendency of the police,

“... to extract information from him for the purpose of further investigation or for
recovery of case property or for extractingconfession...”
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The Court finally emphasized that the remedy indeed lies in proper training to the police to
adopt more sophisticated methods of investigation and providing them with the necessary
infrastructure or tools rather than making confessions to police admissible. The Court
referred to the celebrated observations of the Supreme Court of America in Miranda vs.
Arizona (1966) 384 US 436. It was therein observed as follows:

“A recurrent argument, made in these cases is that society’s need for interrogation
outweighs the privilege. This argument is not unfamiliar to this Court. (see e.g.
Chambers vs. Florida 309 US 227: 84 L.ED. 716: 60S Ct. 472 (1940). The whole
thrust of our foregoing discussion demonstrates that the Constitution has prescribed
the rightsof the individual when confronted with the power of Government when it
provided in the Fifth Amendment that an individual cannot be compelled to be a
witness against himself. That right cannot beabridged.”

The Supreme Court in D.K. Basu (see para 33) stated that therefore, a just balance has
to be struck between the right to interrogate and the right against self incrimination. Using
any form of torture for extracting any kindof information would neither be “right nor just nor
fair and, therefore, would be impermissible, being offensive to Art. 21.” The Court said that

“Such a crime-suspect must be interrogated — indeed subjected to sustained and

scientific interrogation — determined in accordance with the provisions of law. He

cannot, however, be tortured or subjected to third-degree methods or eliminated with

a view to elicit information, extract confession or derive knowledge about his

accomplices, weapons etc.”

The Court then referred (see para 35) to 11 requirements as to what the police should do, and
observed (in para 36)
“Failure to comply with the requirements hereinabove mentionedshall, apart from
rendering the official concerned liable for departmental action, also render him liable
to be punished for contempt of court and the proceedings for contempt of court may
be instituted in any High Court of the country, having territorial jurisdiction over the
matter.”
We have referred to the above judgment in extenso for the purpose of highlighting that what
the First Report of the Law Commission stated more than 150 years ago holds good today
and, in fact, the situation has vastly deteriorated.
Today the Supreme Court has also developed a jurisprudence to award compensation against
the State for the offensive acts of the police officers. In some cases, criminal complaints
were directed to be filed against senior police officers as well.
The experience of the Law Commission in seminars held in relation to the ‘Law of Arrest’
during the year 2000 showed that several senior police officers suggested that the suspicion
and stigma against arrest by police or in regard to police investigation while in custody is no
longer warranted. The plea was that arrest should be allowed to be made on mere suspicion
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and that confessions to police must be made admissible. These suggestions, in our view, do
not take into consideration the ground realities today as disclosed by the press and Court
judgments as to what is happening inside a police station and these suggestions overlook the
importance of clause (3) of Art. 20 and Art. 21. Further, the annual reports of the National
Human Rights Commission are abundant evidence of the violence police are inflicting on
prisoners and the said Commission has recommended to government in several cases to pay
compensation to the victims of police violence. These are also widely reported in the press.
Therefore, we are compelled to say that confessions made easy, cannot replace the
need for scientific and professional investigation. In fact, the day all confessions to police, in
all types of offences (other than those relating to a few specified categories like confessions
by terrorists to senior police officers) is permitted and becomes the law, that will be the day
of the demise liberty. The police will no longer depend on scientific techniques of
investigation.
It is true, the provisions of certain special Acts dealing with terrorists or organized crime
(such as the TADA or the POTA or the Maharashtra Organised Crime Act and other similar
State Acts) contain provisions for recording confessions by and before senior officers of the
level of Superintendents of Police and for treating them as admissible, subject to certain
conditions. There is good reason for doing so. In the case of such grave offences, like
terrorism, it is normal experience that no witness will be forthcoming to give evidence against
hard-core criminals. Further, these offenders belong to a class by themselves requiring
special treatment and are different from the usual type of accused.
The exception made in cases of ‘terrorists’ should not, in our view, be made applicable to all
accused or all types of offences. That would erode seriously into Article 21 and sections 24
and 25 of the Evidence Act and violate Art. 14. Exception cannot become the rule.
In fact, in D.K. Basu’s case (see para 31), it was recognized that there were special class of
serious offenders. It was stated:
“We are conscious of the fact that the police in India have to perform a difficult and
delicate task, particularly in view of the deteriorating law and order situation,
communal riots, political turmoil, student unrest, terrorist activities, andamong others
the increasing number ofunderworld and armed gangs and criminals. Many hardcore
criminalslike extremists, terrorists, drug peddlers, smugglers who have organized
gangs, have taken strong roots in the society..... To deal with such a situation, a

balanced approach is needed to meet the ends of justice.”

The fact that terrorists and organized gangs require special treatment has been accepted by the
Supreme Court and special laws made in respect of such classes of offenders have been
upheld.

In Niranjan Singh KaranSingh Punjabi vs. Jitendra BhimrajBijja 1990 SC 1962, the Supreme
Court pointed out that TADA provisions which related to terrorists are drastic and are a
departure from ordinary law since the law was found to be inadequate and not sufficiently
effective to deal with the special class of offenders indulging in terrorist and disruptive
activities. The legislature has made special provisions in the Act which can, in certain
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respects, be said to be harsh, created a special force for speedy disposal of cases, provided for
raising a presumption of guilt, placed extra restrictions in regard to the release of the offender
on bail, and made suitable changes in the procedure with a view to achieving its objects.
These are all valid.

The above judgment has been followed recently in Karamjit Singh vs. State: 2001(9) SCC
161.

Thus special provisions, in a particular class of cases, has been upheld. But the procedure of
confession before senior police officers in all cases, cannot be made. It will be violative of
Art. 14, 21.

Adverting to sec. 15 of the TADA and confessions by terrorists before a senior police
officer, the majority in Kartar Singh vs. State of Punjab 1994(3) SCC 569, held that the Act
deals with a special type of offenders and deviates from the ordinary law and this is
justifiable. (para 192 at 664). After a review of the case law relating to confessions under
sections 24 to 27 of the Evidence Act, 1872, the Supreme Court stated (see para 220) that
terrorists (as defined in the Act) formed a special class for whom a special provision like sec.
15 of that Act could apply i.e. where confessions to a senior police officer would be
admissible. The plea of invalid discrimination under Art. 14 was rejected (paras 244 and
252). The Supreme Court also referred to the 4" Report of the National Police Commission
which while admitting the notoriety of the police suggested that such confessions could at
least be taken as a piece of evidence. In para 251, the Court again referred to brutalities and
custodial deaths rampant in our country.

The statement of law by Pandian J in Kartar Singh’s case is very important in the present
context. There, the learned Judge noticed that in

England the law as to confessions to police officers was no doubt different.

The learned Judge said that adopting a procedure as under English law so far as terrorists in
India were concerned could be permissible. In fact, in para 263, the Court issued five
guidelines for the Superintendents of Police to follow and suggested that they should be
incorporated into the Act and Rules. The safeguards include production of a person before a
Magistrate soon thereafter and that the Magistrate should record anything which the accused
would want to say. The accused may also be soon sent for medical examination. If the
accused refuses to make a confession, the police officer should not compel him to make a
statement.

But as the guidelines were not incorporated in to the special Act, the Supreme Court, in a
recent decision, was constrained to hold that a confession recorded where the guidelines were
not followed, was not invalid: Lal Singh vs. State of Gujarat: 2001(3) SCC 221. This view
was taken obviously because the guidelines were not incorporated in the special Act.

But, the effect of sec. 26A as proposed in the 69" Report, would be to bring in drastic
provisions which make confessions to senior police officers admissible, in every case, and
even if the case does not relate to terrorism falling under TADA. If, according to the
Supreme Court, the case of terrorists stands on a separate footing where confessions made
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before senior officers could be made admissible, that principle, as already stated, if extended
to all criminal cases, would, in our view, violate Art. 14 as well and will amount to a serious
encroachment into Art. 21 of the Constitution of India. Once this part of the law is now
settled by judgments of the Supreme Court, namely, that such confessions to senior police
officers could be made admissible only in case of grave offences like those committed by
terrorists, a provision like the one proposed in sec. 26A, if made applicable to all offences —
would, in our view, be violative of both Art. 14 and Art. 21 of the Constitution of India, as to
a fair trial.

Further, the proposal as made in sec. 26A, in the 69" Report (accepting the one in the 48
Report), are that the same provisions as to admissibility are made applicable whether the
confession is to senior police officers or not. The precautions envisaged in both classes of
cases are almost identical. The provisions as recommended cannot, in our opinion, be
accepted. No distinction is made in the Report between grave offences and ordinary
offences. We are not therefore inclined to accept these proposals in para 11.17 of the 69"
Report nor those recommended in the 48" Report.

Till today, the guidelines or precautions indicated in D.K. Basu have not been implemented
by the police. In fact, most police officers are ignorant of them. Question also is whether in
India we can accept the statement of any police officer that these precautions were indeed
taken. In our view, today courts in our country cannot accept any such assertion on the part
of the police. In a pending public interest case when the Supreme Court asked the States to
submit whether D.K. Basu guidelines were being followed by the police in various States, the
amicus curiae is reported to have stated that the reports from States are that the said
guidelines were not being followed. (State of AP vs. Upadhyaya).

As stated earlier, police today no doubt desire that confessions should become easily
admissible so that there is no need for effective scientific and professional investigation. This
tendency has gone so high that they want confessions to senior officers be made admissible
not only in cases of terrorists but in all offences. That would practically put an end to the
guarantee in Art. 21 of the Constitution as to a fair trial and to the principles of liberty
enshrined in the Universal Declaration of Human Rights, 1948 and in the International
Convention on Civil and Political Rights, 1966 to which India is a party and violate Art. 14
also.

Police quote the low percentage of convictions in courts as compared to other countries.
There are various other factors which are responsible for a large percentage of acquittals but
making all confessions to senior police officers is a dangerous remedy.

We are not, in the light of hundreds of cases of custodial deaths noticed by the Supreme
Court, National Human Rights Commission and the High Courts, prepared to place any faith
in the police that senior officers will, in all cases, obtain confessions without threats or
coercion etc. We are indeed sorry to say so but we cannot shut our eyes to these ground
realities.

No doubt, in England, there is today, a trial within a trial. Under English law, confessions
have been made admissible under the Police and Criminal Evidence Act, 1984 and under sec.
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76(1) the confession is made relevant unless it is liable to be excluded under the section.
Section 76(2) says that if “it is represented to the court that the confession was or may have
been obtained (a) by oppression of the person who made it or; (b) in consequence of
anything said or done which was likely, in the circumstances existing at the time to render
unalienable any confession which might be made by him in consequence thereof, the court
shall not allow the confession to be given in evidence against him except in so far as the
prosecution proves to the court beyond reasonable doubt that the confession (notwithstanding
that it may be true) was not obtained as aforesaid”. The word ‘oppression’ has been widely
construed by the Court as including torture, inhuman or degrading treatment, use of violence.
The 1984 Act of UK lays down detailed provisions for the treatment of suspects by the
police, including their arrest, detention and questioning. Code C of the Code of Practice has
been issued. Sec. 67(11) says that the court may take into account any of these provisions of
the Code if they are relevant to any matter arising in the proceedings. Phipson says (see para
31.09, 15" Ed., 2000) that breach of the Act or Codes will not necessarily amount to
oppression or to render the confession inadmissible. The nature of the common law
discretion to exclude relevant evidence, including confessions is preserved by sec. 82(1) of
the 1984 Act. Sec. 78 was added to at a later stage, without modifying sections 76 and 82,
and gives discretion to the Court to disallow a confession if it ‘would have such an adverse
affect on the fairness of the proceedings’.  This procedure results in a trial within a trial. It
has been stated in R vs. Sat Bhambra (1988) 88 Cr App R.55 that as sec. 76 and sec. 82 were
not amended, sec. 82 has become practically otiose.

In England, at the time these provisions were introduced, the Human Rights Act, 1998
had not come into force. Even Phipson says, the courts inEngland will have to go into
various human rights concerns after the newAct of 1998. Further, it may not be incorrect to
state that the degree of adherence to guidelines in an Act or in a judgment in India is not the
same as in UK.

In the light of the above discussion, we do not agree that sec. 26A as recommended by the
69" Report and the 48™ Report permitting confessions recorded by Superintendents of Police,
or others in all cases to be made admissible. Such a provision, cannot satisfy Art. 14 and Art.
21 and the judgments of the Supreme Court. We, therefore, do not accept the
recommendation for introducing sec. 26A though recommended in the 69" Report.

Section 26:
Section 26 bears the heading ‘Confession by accused while in custody of police not to be
proved against him.” It reads as follows:
“Section 26: No confession made by any person whilst he is in the custody of a police
officer, unless it be made in the immediate presence of a Magistrate, shall be proved
as against such person.”
Explanation: In this section, ‘Magistrate’ does not include the head of a village
discharging magisterial functions in the Presidency of Fort. St. George or elsewhere,
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unless such headman is a Magistrate exercising the powers of a Magistrate under the
Code of Criminal Procedure, 1882 (10 of 1882)
In the 69" Report, the recommendation was to revise the section as follows (see para 11.15),
after omitting the Explanation:
“Section 26: No confession made by any person whilst he is in the custody of a
police officer, shall be proved as against such person, unless it is recorded by a
Magistrate under section 164 of the Code of Criminal Procedure, 1973”.
In view of certain proposals for adding sec. 164A in the 154th Report of the Commission on
Code of Criminal Procedure, 1973, it would be necessary to omit the words “under section
164” and add “in accordance with Ch. XII”. With that modification, the section, after
omitting the Explanation, will read as follows:
Confession by accused while in custody of Police not to be provedagainst him

“26. No confession made by any person whilst he is in the custody of a police
officer, shall be proved as against such person, unless it is recorded by a Magistrate
in accordance with Chapter XII of the Code of Criminal Procedure, 1973.”

We recommend accordingly.

Section 27:
This section is one of the most important but, at the same time, controversial sections in the
Evidence Act. It has tremendous bearing upon criminal proceedings in the courts in the
country. Sarkar’s Evidence (15" Ed., 1999 p.534) brings about the complexity of sec. 27 and
the need to take extreme care in interfering with this section. He says:
“No section has perhaps raised so much controversy and doubt as sec. 27 and several
judges have recommended the redrafting of sections 24-27. That formidable task is
not likely to be undertaken in the nearfuture as it would require a Jurist of the
eminence of Sir JamesStephen.”
This obviously is the magnitude of the task before us.
Sec. 27 reads as follows:
“Sec. 27: How much of information received from accused maybeproved: Provided
that, when any fact is deposed to as discovered in consequence of information
received from a person accused of any offence, in the custody of a police officer, so
much of such information, whether it amounts to a confession or not, as relates
distinctly to the fact thereby discovered, may be proved.”
The section starts with the words ‘provided’ but on its face, it is not clear to which section,
among sections 24 to 26, it is a proviso.
The 69" Report (see para 11.45 to 11.57) dealt with sec. 27 and considered whether it could
be treated as a proviso only to sec. 26 (i.e. confession by accused while in custody of police)
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or could be treated as a proviso to sec. 25 (confession to police officer i.e. while not in
custody) and also to sec. 24 (confession caused by inducement, threat or promise).

Several questions fall for consideration under sec. 27. We shall take them up one
after the other.

() Is section 27 a proviso only to sec. 26 or also to sec. 25 and sec. 24 soas to make facts
discovered from statements under all those sectionsadmissible?

@ Section 25 and section 27 in relation to Art. 14:

There is no difficulty that sec. 27 is a proviso to sec. 26. But is it also a proviso to sec. 25,
where statements leading to a discovery are made by accused not in custody?

In Pakala Narayanaswami’s case (AIR 1939 PC 47), the Privy Council observed that
“section 27 seems to be intended to be a proviso to sec. 26”. The question whether a
statement made to a police officer (i.e. one under sec.25), which is wholly inadmissible under
sec. 162 Cr.P.C. could, if it led to a discovery, make the statement to the extent it related to
the discovery, relevant under sec. 27, was not decided by the Privy Council. In UdaiBhan vs.
State of UP, AIR 1962 S.C. 1116, the Supreme Court observed that sec. 27 was a proviso to
sec. 26.

In State of UP vs. DeomanUpadhaya AIR 1960 SC 1125, the Supreme Court (by
majority) rejected a plea that sec. 27 was violative of Art. 14. The question arose in regard to
facts discovered from statement of persons while in custody (under sec. 26) and persons not
in custody (under sec. 25).

The plea was that if, as indicated by the language of sec. 27, only discovery of facts
on the basis of statements by the person in the custody of a police officer (as per sec. 26) are
made relevant and not to facts similarly discovered from those not in custody under sec. 25,
that would violate Art. 14 of the Constitution of India. The majority rejected this plea (Subba
Rao J dissenting). The learned Judges in the majority pointed out that cases of persons not in
custody (i.e. under sec. 25) giving such statements leading to discoveries are quite rare.
However, in so far as a person not in custody who “approaches a police officer investigating
an offence and offers to give information leading to the discovery of a fact”, the Supreme
Court observed that he may appropriately be deemed to have surrendered to the police under
sec. 46 Cr. P.C., but sec. 27 would apply and the information is provable. But, if it did not
amount to surrender, it may be that the statement leading to discovery (when a person is not
in custody) is not provable and this may be anomalous. They said (p. 1130):

“Whereas information given by a person in custody is to the extent to which it

distinctly relates to a fact thereby discovered is made provable, by sec. 162 of the Cr.

P.C., such information given by a person not in custody to a police officer in the

course of the investigation of an offence is not provable. This distinction mayappear

to be somewhat paradoxical”.

The majority observed:
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“Sections 25 and 26 were enacted not because the law presumed the statements to be
untrue, but having regard to the tainted nature of the source of the evidence,
prohibited them from being received in evidence.”
Adverting to statements leading to discoveries, the majority said (p.1130)
“It is provable if he was in custody at the time when he made it, otherwise it is not.”
The majority observed that this anomaly in regard to inadmissibility of statements by persons
not in custody was the result of sec. 162 of the CrPC and not because of anything in the
Evidence Act (p.1130-31). Hence, Art. 14 was not violated if facts discovered from
statements by persons in custody under section 26 alone were made admissible relevant and
facts discovered from statements by persons not in custody under sec. 25 were not made
admissible, under sec. 27.
As stated earlier, if the statement is made voluntarily to a police officer it may, in certain
cases, amount to surrender to police under sec. 46 for arrest and in that case, if the person is
deemed to be under arrest, sec. 27 would apply but if he writes a letter to the police officer, it
will be inadmissible under sec. 162 CrPC. The Supreme Court upheld the distinction
between facts discovered from statements under secs. 25 and 26 as not being violative of Art.
14. Subba Rao J. (as he then was) however held the provision in sec. 27 discriminatory if it
applied only to statements made under sec. 26 and not under sec. 25. This is one aspect of
the matter.
(b) Whether facts discovered by statements of persons not in custody (i.e.under sec. 25) are
admissible under sec. 27?
There is considerable authority for making them relevant. In fact, a three Judge Bench in
Chinnaswamy’s case (AIR 1962 SC 1788 (at 1793)) stated that sec. 27 was an exception to
sec. 25 also. In AghnooNageria vs. State (AIR 1966 SC 119), this has been reiterated. See
Sanjay vs. StateGovt. of Delhi 2001 (3) SCC 190 = AIR 2001 SC 979; Pandurang Kalu
Patil&Anr vs. State of Maharashtra 2002 (1) JT SC 229. That means that discoveries made
pursuant to statements falling under sec. 25 by persons not in custody are also admissible.
In our view, sec. 27 is a proviso not only to sec. 26 but also to sec. 25.
We shall separately deal with facts discovered from statements falling under sec. 24.
If that be so, should the word ‘or’ be introduced in sec. 27 between the words ‘from a person
accused of any offence’ and the words ‘in the custody of a police officer’? This aspect will
be considered under the next heading.
I. Question whether the word ‘or’ is to be introduced in sec. 27 as it wasin sec. 150 of CrPC
of 1861 (as amended in 1869)?
In the context of these latter decisions, referred to above, it is necessary to refer to the
legislative history behind sec. 27 to find out if there was any mistake in the legislative
drafting of sec. 27 in not expressly making sec. 27 a proviso to sec. 25 also, in the sense
whether the word ‘or’ which was there earlier between the words “from a person accused of
any offence”, and the words “in the custody of a police officer” in sec. 27, was wrongly
omitted. The historical background of sec. 27 was referred to some extent in the 69" Report.
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It is also referred to in Sarkar’s Evidence (1999, 15" Ed., pp. 532-534) but in greater detail.
In this context the 152" Report of the Law Commission will also be referred to.

In the Criminal Procedure Code, 1861 (Art. 25 of 1861) (i.e. before the Evidence Act of
1872 was enacted), there were three sections — sec. 148 which made confessions or
admissions of guilt to police officers inadmissible; sec. 149 to confessions or admissions of
guilt whilst a person is in custody of a police officer, which was inadmissible unless made in
the immediate presence of a Magistrate; and sec. 150 which related to ‘discoveries’. Sec. 150
read:

“When any fact is deposed to by a police officer as discovered by him in consequence

of information received from a person accused of any offence, so much of such

information, whether it amounts to a confession or admission of guilt or not, as relates
distinctly to the fact discovered by it, may be received in evidence.”
Here the words ‘in the custody of a police officer’ were altogether missing. But it was
interpreted that sec. 150 was wide enough to apply to statements by persons in custody or not
in custody. (see Sarkar, Evidence, 1999, 15" Ed. p 526 and p. 532).
By virtue of the Amending Act 8/1869, sec. 150 of the said Cr.P.C. came to be read as
follows: (newly added words are underlined)

“Sec. 150: Provided that any fact that is deposed to in evidence as discovered in

consequence of information received from a person accused of any offence, or in the

custody of a police officer, so much of such information, whether it amounts to a

confession or admission of guilt or not, as relates distinctly to the fact thereby

discovered, may be received in evidence.”
This section is clear so as to cover statements by those in custody and not in custody. (see
Sarkar, Evidence, 1999, 15" Ed. pages 526 and 532).
Sarkar (Evidence, 15" Ed. 1999, p 526) refers to this and to the opinion of Sir James Stephen
himself, made in 1872 in his book, as follows:

“Section 148-150 Cr.P. Code of 1861 contained provisions now covered by sections

26-27. Evidence Act and under those sections confessions to police were not barred if

they led to discovery of facts.

Stephen, the framer of the Act, says that he took sec. 27 verbatim from section 150 of
the Cr.P Code of 1861: “Admissions in reference to crimes are usually called confessions. |
may observe upon the provisions relating to them that sections 25, 26 and 27 were transferred
were transferred to the Evidence Act verbatim from the Code of Criminal Procedure, Act 25
of 1861” (Stephen: Introduction to the Evidence Act, p 165, 1892 Ed. being reprint of 1872
Ed.” Sarkar says:

“When the Act was enacted in 1872 (i.e. when sec. 27 was enacted in 1872), sec. 150

was transferred to the Evidence Act by omitting the word ‘or’ and putting a comma

instead.”
It is significant that the Amendment, by introducing ‘or’, was made in 1869 and the present
Act is of 1872 and the comments by Sir James Stephne were in 1872 itself that he verbatim
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shifted sec. 150 of the CrPC of 1861 (as amended in 1869) into the present Act of 1872. At
any rate, that was his intention.

But, when the Evidence Act of 1872 was introduced, secs. 25, 26 and 27 came to be drafted
as they stand at present. Sec. 25 corresponds to sec.

148 of the old CrPC; sec. 26 to sec. 149 and sec. 27 corresponds to sec. 150. While drafting
sec. 27, in language identical as in sec. 150 (as amended in 1869), the word ‘or’ between the

STUDY MATERIAL FOR CRIMINOLOGY @

word ‘offence’ and ‘in the custody’ was omitted. Can it be said this was deliberate, in the
light of the above discussion?

Sarkar says (p. 533): “No possible reason is however conceivable when the
information coming from any person whether in custody or not in custody satisfied the same
test of relevancy in sec. 27, viz., the discovery of a fact in consequence of information
received from the accused. Sec. 27 is based on the theory of confirmation by discovery of
subsequent facts.” In fact in the Allahabad High Court in Deoman vs. State of U.P. (AIR
1960 All p.1) (reversed by the Supreme Court in State of U.P. vs. Deoman Upadhyaya AIR
1960 SC 1283) decided in 1960, the dissenting opinion of Desai J. says that if ‘or’ was a
deliberate omission, the comma just before it should have also be deleted.

Sarkar, as stated above, also says that Stephen had stated that “sec.150 (sic. sec. 27)
was transferred ‘verbatim’ from sec. 150 CrPC”’(SeeStephen’s introduction to the Evidence
Act (1872) Reprint 1892 at p. 165). The dissenting opinion of Subbarao J. in Deoman
Upadhyaya also refers to this aspect, but Subba Rao J. held the provision in sec. 27 as
offending Art. 14.

Further, as pointed by Sri Vepa P. Sarathi, in his Evidence (5" Ed, 2002, p. 139), if
what is admissible under sec. 27 is (a) the discovery of the material object, (b) the place
where it was discovered and (c) the knowledge of the accused about the object, then such
facts are relevant and admissible even when the accused is not in police custody. This either
under sec. 8 (subsequent conduct) or under 9 (being facts necessary to explain or
introduce relevant facts). There is no reason therefore for not applying sec. 27 to statements
leading to discovery made under sec. 25.

In the 69™ Report, it was proposed that the words ‘Notwithstanding anything in secs. 25 and
26’, be added at the beginning of sec. 27. That means the discoveries under sec. 25 will also
be admissible. In that proposal, the Commission also introduced the word ‘or’ (see para
11.58) and added some more words. The relevant portion read:

“received from a person accused of any offence, being informationgiven to a police

officer or given whilst such person is in the custody of a police officer”

In the 152" Report of the Commission relating to ‘Custodial Crimes’, two alternatives were
suggested (see para 11.6 of that Report). The first one was that sec. 27 should be altogether
repealed while the second alternative was to redraft sec. 27 in the following manner:

“Sec. 27: Discovery of facts at the instance of the accused: When any relevant fact is

deposed to as discovered in consequence of information received from a person

accused of any offence, whetheror not such person is in the custody of a police
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officer, the fact discovered may be proved, but not the information, whether it

amounts to a confession or not.”

It will be noticed that here ‘or’ was introduced, so as to cover facts discovered from
statements falling under sec. 25 as well as sec. 26.

After the first draft of this Report by us, Sri Vepa P. Sarathi suggested that the word
‘or’ be not introduced in sec. 27 and that the omission of the word ‘or’ in sec. 27 when the
Evidence Act was drafted in 1872 by Sir James Stephen, was deliberate but not accidental.
He has tried to support his view by certain examples. But, the earlier history of these
provisions goes back to sec. 150 of the Cr.P.C. of 1861 as amended in 1869 and shows that
‘or’ was therein 1869 and in 1872, that section 150 as it stood in 1869 was intended by Sir
James Stephen to be verbatim shifted into sec. 27, as stated by himself, in the question
already referred to. We, therefore, recommend introduction of the word ‘or’ as accepted in
the 69" Report as well as the 152" Report.

(111) Should sec. 27 be altogether repealed as recommended in the 152"Report or only

partially by excluding discoveries from statementsfalling under sec. 24?

The next question is whether section 27 should be altogether repealed as
recommended in 152" Report and all facts leading to discoveries should be excluded if they
were made in a statement by persons whether falling under sec. 24, or by persons not in
custody (sec. 25) and in custody (sec. 26).

Now, the confessional part of it, that is the part relating to the guilt is undoubtedly not
admissible but the question is about the facts discovered. Should all such facts be excluded
by repealing sec. 27 altogether?

In the 69™ Report, such a policy was not adopted and it was felt that as a policy discoveries
made pursuant to statements falling under sec. 24 alone should be excluded for, in case they
are made admissible, police may indulge in threats, inducements and promises for extracting
confessions. The Report which proposed a draft of sec. 27, made the facts inadmissible so far
as they were discovered pursuant to statements falling under sec. 24. The draft section in the
69" Report opens with a non-obstante clause, covering sections 25 and 26 only i.e. persons in
custody or not in custody, but does not include sec. 24. That would mean that all discoveries
relatable to statements made pursuant to threats, inducement or promises under sec. 24 get
excluded in that draft.

But the proposal in the 152" Report was for repeal of sec. 27 altogether.

The history of admissibility of discoveries in various countries, in our view, shows, on
the other hand, that it was intended that all discoveries, including those made from statements
of persons — (a) whether obtained by threat, inducement or promise; or (b) whether while not
in custody or (c) while in custody are by and large, be treated as admissible. This is so in
UK, USA and Canada even today. This is based on the principle of independent
‘confirmation’ of the facts discovered.
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There is total divergence between the views in UK, USA and Canada on the one hand and
the first alternative of total repeal suggested in the 152" Report. The 69" Report goes half
way and only includes discoveries made pursuant to statements falling within sec. 24.
Principle of confirmation of facts:

The rule was laid first in R vs. Warickshall (1783) 1. Leach. CC. 298 (168 E.R. 234) that the
fact that stolen property was discovered under a mattress in the prisoner’s lodgings pursuant
to information given by the prisoner was admissible. It was held:

“The principle respecting confessions has no application whatever as to the admission

or rejection of facts, whether the knowledge of them be obtained in consequence of an

extorted confession or whether it arises from any other source.”

This was based on the “doctrine of confirmation”, for “a fact, if it exists at all, must
exist invariably in the same manner whether the confession from which it is derived be in
other respects true or false”.

The Court in Warickshall’s case stated: “This subject has more than once undergone the
solemn consideration of the Twelve Judges; and a majority were clearly of the opinion, that
although confessions improperly obtained cannot be received in evidence, yet that any acts
done afterwards might be given in evidence, notwithstanding they were done in consequence
of such confession”.

Coerced confessions, the Court said, were unreliable, but the fruits here posed no
problem. To exclude these fruits simply in order to prevent asuspect from being “made the

2

..... instrument of her own conviction” wouldbe “novel in theory”, “dangerous in practice”
and “repugnant to the generalprinciples of criminal law”.
Hidayatullah J. (as he then was) in Deoman Upadhyaya’s case (AIR 1960 SC 1125) relied
upon the above statement of law and held that discoveries from statements were all
admissible under sec. 27 even if the statements as to confession were inadmissible because
they were made by threats, inducement or promise, i.e. even if the fell foul of sec. 24
After referring to Warickshall’s case and to R vs. Lockhart (1785)1 Leach CC 386 = 168 ER
295, Hidayatullah J (as he then was) in State of UP vs. Deoman (AIR 1960 S.C. 1125)
referred to the Judges Rules 1912, made by the King’s Bench Division for the guidance of the
police. These rules, it was observed, have no force of law but laid down the procedure to be
followed. At first four rules were framed but later, five more were added. They were
reproduced in Halsbury’s Laws of England (3" Ed.) Vol 10, p 470, para 865. These rules,
the Supreme Court observed, also clearly divide persons suspected of crime into those who
are in police custody and those who are not. Report of the Royal Commission (1928-29
CMD 3297) was also referred. It was finally held that the information obtained in cases
falling under sec. 24 was admissible. In para 65, Hidayatullah J. held (p. 1145 Col. 2) as
follows:

“Section 27, which is framed as an exception has rightly been held as an exception to

sections 24-26 and not only to sec. 26. The words of the section were taken bodily

from R vs. Lockhart (1785)1 Leach 386: 168 ER 295 where it was said:
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“But it should seem that so much of the confession as relates strictly to the fact
discovered by it may be given in evidence, for the reason of rejecting extorted
confessions is the apprehension that the prisoner may have been thereby
induced to say what is false; but the fact discovered shows that so much of the
confession as immediately relates to it is true.”
If what is ‘discovered’ is true and a fact independently in existence, the fact that it was
discovered pursuant to a confession made under threat, inducement or promise was irrelevant,
according to the above dictum. If the fact discovered existed, it existed even without an
induced confession.
Thus, according to Hidayatullah J, facts discovered from statements,- including those made
pursuant to threats etc. were admissible.
The 69" Report proposed exclusion of facts if obtained by threats, inducement or promise
(sec. 24).
The 69" Report observed that, on the contrary, that, as a matter ofpolicy, facts discovered
from statements of persons falling under sec. 24, have to be wholly excluded. First we shall
refer to the reasons given in the 69" Report. In para 11.49, the Commission observed:
“But, as a matter of policy, the question arises whether a confession caused by an
undesirable inducement, threat or promise — and hence inadmissible under sec. 24, —
should become admissible under section 27, because a fact was discovered in
consequence thereof. We are ofthe view that the paramount rule of policy embodied
in sec. 24 must override sec. 27....  Section 24 enacts a rule which should have
universal application. That rule is not based on any artificial or peculiar
considerations relatable to the supposed excesses of the police. It is intended to
discourage the “tendering of hopes orpromises or the exercise of coercion”, in order
to induce or compel the making of confessions. These considerations weigh against
sec. 27 overriding sec. 24. Section 24 is not based merely on the criterion of truth. It
is intended to discourage coercion in the wide sense for securing confessions.”
The Commission thus felt that if such facts were part of statements made in the circumstances
stated in sec. 24, i.e. threats, inducement or promise that would encourage police to act
arbitrarily. Hence facts revealed from statements falling under sec. 24 were not to be made
admissible.
Then after referring to Durlay vs. Emperor AIR 1932 Cal 297 and to Emperor vs.
Misri (1909) ILR 31 All 592, Ibrahim vs. King Emperor 1914 AIR(P.C) 155 which deal
with the basis of sec. 24, the Commission felt that though the subjective pressure referred to
in sec. 24 which operates in the mind of the person making the confession, may not lead to
the “creation” of facts discovered under sec. 27, in view of the policy underlying sec. 24, the
information leading therefrom to the discovery, should also be excluded.
UK:
It would be advantageous to look into the comparative position in the law, having regard to
the fact that the provisions of sec. 27 were bodily lifted from the statement of law in R vs.
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Lockhart (1785) 1. Leach 386 and R vs. Warickshall 1783(1) Leach CC 283 as pointed by
Hidayatullah J. (as he then was) in Upadhyaya’s case.

In UK, the Revised Judges Rules made by the Judges of the Queen’s Bench Division (which
came into force on 27.1.1964) deal with admissibility of evidence at the trial of any person in
respect of answers and statements which are voluntarily made by him to police officers and to
provide guidance to police officers in the performance of the duties (see these Rules in
1964(1) All ER pp 237-240). The Judges Rules have not the force of law but still the Court
has discretion to admit the evidence (R vs. Smith 1961(3) All ER 972) but no cross-
examination of the prisoner is permissible. The Rules are not mandatory. They are rules of
conduct for the police (R vs. Ovenell 1968(1) All ER 933). They apply to all professional
investigations (R vs. Nichols as 51.(Crl. AR 233).

On non-admissibility of confessions and admissibility of facts discovered as a result of an
excluded confession, Phipson says (see Phipson, Evidence, 2000, 15" Ed. para 31.29) as
follows:

“Admissibility of facts discovered as a result of an excludedconfession:

It has long been the law that facts discovered as a result of an inadmissible confession

are admissible. (R vs. Warwickshall (1783)1. Leach 298). Such evidence did not

after all render the relevant part of the confession admissible (ibid at p 300; R vs.

Berriman (1854) 6 Cox 388, 389); Lam Chi Ming vs. R. 1991(2)A.C. 212 (PC) (But

see R vs. Gould (1840) 9 C&P 364). The law is now statutory. The Police and

Criminal Evidence Act, 1984, sec. 76(4) makes admissible any factsdiscovered as a

result of an excluded confession. Evidence that a fact was discovered as a result of

such a confession is not admissible unless evidence of how it was discovered is given
by or on behalf of the defendant, in which case it would be relevant to the accused’s
credibility as a witness”.

We shall here refer to sec. 76 of the UK Police and Criminal Evidence Act, 1984:

“76.- (1) In any proceedings a confession made by an accused person may be given in

evidence against him in so far as it is relevant to any matter in issue in the

proceedings and is not excluded by the court in pursuance of this section.

(2) If, in any proceedings where the prosecution proposes to give in evidence a
confession made by an accused person, it is represented to the court that the
confession was or may have been obtained-

(@) by oppression of the person who made it; or

(b) in consequence of anything said or done which was likely, in the
circumstances existing at the time, to render unreliable any confession
which might be made by him in consequence thereof,

the court shall not allow the confession to be given in evidence against him except in

so far as the prosecution proves to the court beyondreasonable doubt that the

confession (notwithstanding that it may be true) was not obtained as aforesaid.

(3) In any proceedings where the prosecution proposes to give in evidence a
confession made by an accused person, the court may of its own motion require
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the prosecution, as a condition of allowing it to do so, to prove that the confession
was not obtained as mentioned in subsection (2) above.
(4) The fact that a confession is wholly or partly excluded in pursuance of this section
shall not affect the admissibility in evidence-
(@) of any facts discovered as a result of the confession; or
(b) where the confession is relevant as showing that the accused speaks, writes or
expresses himself in a particular way, of so much of the confession as is necessary to
show that he does so.
(5) Evidence that a fact to which this subsection applies wasdiscovered as a result of
a statement made by an accused person shallnot be admissible unless evidence of
how it was discovered is givenby him or on his behalf.
(6) Subsection (5) above applies-
(a) to any fact discovered as a result of a confession which iswholly excluded
in pursuance of this section; and
(b) to any fact discovered as a result of a confession which is partly so
excluded, if that fact is discovered as a result of the excluded part of the
confession.

(7) Nothing in Part VII of this Act shall prejudice the admissibility of a confession
made by an accused person.

(8) In this section “oppression” includes torture, inhuman ordegrading treatment, and
the use or threat of violence (whether or notamounting to torture).”

Thus, under sec. 76(4)(a), whatever be the circumstances under which the statement was
made, facts discovered would all be relevant.
It will be seen from sec. 76 that while under sec. 76(2) confession obtained by oppression or
inconsequence of anything said or done may be unreliable and could be treated by the court
as unreliable but under sec. 76(4), the fact that a confession is wholly or partly excluded in
pursuance of sec. 76 shall not affect the admissibility of —

(@) any facts discovered as a result of the confession; or

(b) when the confession is relevant as showing that the accused speaks, writes
or expresses himself in a particular way, if so much of the confession as is
necessary to show that he does so

and under sub-section (5), evidence that a fact to which this subsection applies was

discovered as a result of the statement made by an accused person shall not be

admissible unless evidence how it wasdiscovered is given by him or on his behalf,
and under sub-section (6) it is stated that sub-section (5) applies to —

(@) any fact discovered as a result of a confession which is wholly
excluded pursuant to this section; and
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(b)  to any fact discovered as a result of a confession which is partly so
excluded, if that fact is discovered as a result of the excluded part of the
confession.

What we wish to point out is that as the law stands today in UK, all facts discovered
from information discovered under circumstances similar to those referred to in sec. 24 of the
Indian Act are admissible in UK where the person making the statement accepts the mode of
discovery.

This is contrary to the proposal in the 69" Report, as already stated, which excludes all
discoveries from statements falling under sec. 24.

U.S.A.:
So far as the American law is concerned, (see American Jurisprudence vol. 29, para 531) the
position is that facts discovered, even if force was used, were admissible. It is stated that as
per Miranda vs. Arizona 384 US 436, 16L Ed 2™ 694, 86 Sct 1602, an involuntary confession
is inadmissible, regardless of its truth or falsity and this is so even if there is ample evidence
aside the confession to support the confession and the conviction is invalid if based on any
part of such a confession. “But”, as to fruits, the authors say:
“it is not clear, however, as to whether facts discovered because of the confession, as
distinguished from the confession itself, are admissible in evidence. Many of the
State Courts have admitted evidence of the inculpatory facts discovered by reason of
an inadmissible confession (see Commonwealth vs. Knapp 9 Pick (Mass) 496; State
vs. Danelly, 116 SC 113, 107 SE 149, 14 ALR 1420; Silver vs. State 110 Tex Crim
512, 8 SW 2d 144, 9 SWZd 358, 60 ALR 290; McCoy vs. State 24 Ind 104, 107 NE
2d 43), but other cases have held or indicated that evidence of such facts is
inadmissible under the ‘fruit of the poisonous tree’ doctrine (see State vs. Self 59
Wash 2d 62, 366 P.2d 193, Cert denied 370 US 929, 8 L Ed 508, 82 S ct 1569). In
still other cases, the courts have established an exception to the admissibility of
evidence obtained by aid of an inadmissible confession to the effect that thing found
must be identified by evidence other than the confession (Daniels vs. State 78 Ga 98,
Whitley vs. State 78 Miss 255, 28 SO 852).”
The latest position in US appears from Prof. Akhil Reed Amar’s book ‘The Constitution and
the Criminal Procedure, First Principles, 1997°. While dealing with the Fifth Amendment,
the author refers to this aspect in Chapter II. The author says, after referring to
Warrickshell’s case decided by the English Courts in 1783, as follows (Note 238 at p. 225):
“In America, it was hornbook law as late as 1960 that courts would not exclude the
fruits of coerced confessions. See 2 Francis Wharton, Wharton’s Criminal Evidence
para 357-58 (Ronald A. Anderson ed, 12 k Ed, 1953); 3 Wigmore, Treatise on the
Anglo-American System of Evidence in Trials at Common Law (3™ Ed, 1940, para
856-59); Yale Kamisan, Wolf and Lustig, ‘Ten Years Later: Illegal Evidence in State
and Federal Courts’, 43 Minn. L. Rev 1083, 1115 n.109 (1959). In fact, | am aware
of no US Supreme Court case — before or after 1960 — that actually excludes physical
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fruits of a coerced confession that occurred outside formal proceedings. Miranda

does contain an ambiguous sentence about fruits, see 384 US 436, 479 (1966)

(speaking of “evidence obtained as a result of interrogation), but that sentence has

since been repudiated. See supra text at notes 85-94.

But cf. Wong Song vs US 371 US 471 (1963) excluding the Fourth Amendment

grounds, physical evidence as fruit of illegal arrest.”
At p. 61, Prof. Amar refers to New York vs Quarles 467 US 649 (1984), Justice O’Connor
advocated a bright-line rule that physical evidence obtained as a result of a confession after a
Miranda violation should be admissible. She had taken the same view in Oregan vs. Elstad
470 US 290 (1985). She said that nothing in Miranda requires exclusion of nontestimonial
evidence. Thus, facts discovered, irrespective of whether the statement on which the
discovery was made, was by threats or force or by inducement/promise, immaterial in USA.

Canada:

In Canada too, the position appears to be the same (see p. 224 of Prof Amar’s book). In
Canada in R vs. Collins 1987 (1) SCR 265, it was held that ‘real evidence that was obtained
in a manner that violated the Charters (constitutional protection against self-incrimination,
unreasonable search and seizure and so on) will rarely operate unfairly for that reason alone.
See also Black vs. Regina 1989 (2) SCR 138 (Can) and Mellinthin vs. Regina : 1992 (3) SCR
615 (Can) because what is discovered could have been found without compelled testimony
and independently existing evidence that would have been found without compelled
testimony. In Don Stuart’s Charter Justice in Canadian Criminal Law 401 (1991) it is stated
that there is an

“overwhelming tendency of our courts to characterize any tangible evidence such as
weapons or drugs as real evidence not going to the fairness of the trial and under
Collins regime, generally admissible.”

It is, therefore, clear that in England — from where we borrowed the principle underlying sec.
27 (read with sec. 24) and in the USA and in Canada, the information leading to discovery is
admissible even where the information is obtained from an inadmissible confession.

Certain reasons as to why facts discovered should be admissibleand whysec. 27 should not be
altogether repealed.

In fact, Prof. Amar considers, under the heading ‘what is the Big Idea’ (ibid, p. 658) as to
what is the basic rationale of the privilege under which psychological cruelty permits self-
accusation to survive — but, the balancing fact is that otherwise, the privilege benefits really
quilty persons.  Further, if the government is obliged to supply to a defendant any
exculpatory evidence or information, it has, which is beneficial to him why should not the
defendant be obliged to supply the government, with inculpatory evidence and information he
has. The obligation to serve as a witness when necessary to enforce the laws is part of the
duty of citizen and generally, the law is entitled to every person’s evidence. If photograph,
finger printing and voice tests or blood examination is permissible, why not these discovered
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facts be admissible? Should the government shoulder the entire burden of proof, orat least its
prima facie proof, without any help from the accused? While a coerced statement may be not
admissible, why exclude the physical fruits of confessions when these are quite reliable and
are often highly probative pieces of evidence. Prof Amar concludes:
“In short, the various rationales repeatedly wheeled out to explain the privilege do not
fit with the current scope of immunity. Small wonder, then, that the self-
incrimination clause — virtually alone among the provisions of the Bill of Rights — has
been the target of repeated analytic assault over the course of the twentieth century
from thoughtful commentators urging constitutional amendments to narrowit or
repeal it altogether.”

(At p. 82), the author says that the Fifth Amendment does not, unlike the Massachusets’s
Constitution of 1780 (which says “shall not be compelled to furnish evidence against
himself”) prohibit the government from compelling a defendant to ‘furnish evidence against
himself” — compelled fruit is admissible, but compelled testimony, i.e. the confession, is not.

At p. 84, Prof. Amar says that ‘fruits and physical evidence (i.e. as opposed to
testimonial evidence) are more reliable than coerced testimony itself. Judge Henry J.
Friendy’s ‘The Fifth Amendment Tomorrow’, The Law of Constitutional Change 37. U.
Civil. Rev 671 (1968) stated that physical leads are often more important to law enforcement
than getting statements for use in courts — because of huge leaps in technology, physical
evidence can yield far more reliable information today. This enhanced reliability only
strengthens the evidence of respecting the ‘testimony — fruits’ distinction established in 1783.
Reliance on ‘fruits’ subserves the purpose of investigation and can lead to protect other
persons being unnecessarily questioned or tried. The ‘fruits’ are more reliable than the oral
testimony.

No doubt, in the 152" Report, (see para 11.6 of that Report), the Commission
recommended repeal of sec. 27. A perusal of the said report shows that the Commission did
not have occasion to consider the above aspects in detail. It felt that basically if a confession
to police is to be excluded, all facts including facts leading to the discovery have also to be
excluded and sec. 22 be repealed.

We are not in favour of a total repeal of sec. 27 excluding evidence of discoveries of
(a) statements unless obtained by threats, inducement or promise under sec. 24; (b)
discoveries from statements made by those not in custody falling under sec. 25 and (c) from
those in custody under section 26. (We would like to treat discoveries from statements under
sec. 24 separately). This is what was done in the 69" Report.
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The recommendation in the 152" Report for repeal and the law in UK, USA and Canada
appear to be totally at variance. The recommendation under the 69" Report appears to take a
middle path.

IV. Should facts discovered from statements made by threats, inducementor promise (i.e.
falling under sec. 24) be excluded as recommended inthe 691" Report?

We have already referred to the passages from the 69" Report referring to this issue.
Commission in that Report felt that if such facts were admissible, it would definitely
encourage third degree methods being employed by the police. It may even be felt by the
police that sec. 27 indirectly permits use of threats, inducement or promises. It agreed for
‘sec. 25 and 26 facts’ to be admissible but not to ‘sec. 24 facts’.

Balancing human rights and public interest:

We have given our deep consideration to the question of balancing sec. 24 and sec. 27.

Here, on the one hand, we have the prisoner’s human right under sec. 24 that he should not
be subjected to any threats or physical violence. But sec. 24 deals with ‘inducement or
promise’ apart from ‘threats’. We have, in sec. 24, proposed that ‘threats, coercion, violence,
torture’ be substituted.

We then proceed to Canada. Whether we can further sub-divide the statements referred to in
sec. 24?7 Can we treat ‘inducement and promise’ — which do not involve ‘threats, coercion or
violence or torture’ separately and treat discoveries made from statements obtained by
‘inducement and promise’ admissible, while making facts obtained by threats, coercion or
violence or torture inadmissible? In our view, Yes. A right balance must bestruck between
the right of the accused on the one hand and the publicinterest involved in making such facts
relevant. We therefore propose to segregate ‘inducement, promise’ from ‘threat, violence or

torture’.

We propose to make a change in sec. 27 by permitting facts discovered from statements
made under sec. 24 if the statements were the result of ‘inducement or promise’ only but not
if they were the result of ‘threat, coercion, violence or torture’.

We recommend that sec. 27 be amended by taking a further classification within the ‘facts
discovered from statements’ referable to sec. 24. That would be a further balancing act
between human rights and public interest. In our view, facts discovered from statements
made pursuant to ‘inducement, promise’ should be admissible while facts discovered from
statements made pursuant to ‘threats, coercion, violence or torture’ be excluded. This would
protect victims against human rights violation in great measure.
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(V) The next question is whether the words ‘so much of such information’in sec. 27 should
be dropped and admissibility restricted to ‘facts’discovered?
It is worthwhile quoting sec. 27 again. It reads:
“Sec. 27: Provided that, when any fact is deposed to as discovered in consequence of
information received from a person accused of any offence, in the custody of a police
officer, so much of suchinformation, whether it amounts to a confession or not, as
relates distinctly to the fact thereby discovered, may be proved.”

Now, a careful reading of sec. 27 would show that “such” refers to the entire statement or
information given by the person. The words “so much” relate to “so much” out of the total
statements as relates distinctively to the fact thereby discovered. In other words, what is
relevant is that part of the statement relating “distinctively to the facts thereby discovered”.
The Privy Council in PulukuriKotayya vs. The Emperor AIR 1947 PC 67 held that the
inculpatory part of the statement is not admissible even under sec. 27. In that case the High
Court convicted the accused, following the judgment in In re AthappaGounder ILR 1937
Mad 695 and holding as admissible the word “with which I stabbed”. The Privy Council held
this was not permissible and overruled an earlier view of the same High Court that was
followed in that case by the High Court. It was observed that:

“It 1s fallacious to treat the ‘fact discovered’ within this section as equivalent to the
object produced; the fact discovered embraces the place from which the object is
produced and the knowledge of the accused as to this, and the information given must
relate distinctly to this fact. Information as to past user, or the past history, of the
object produced is not related to its discovery in the setting in which it is discovered.
Information supplied by a person in custody that ‘I will produce a knife concealed in
the roof of my house’ does not lead to the discovery of a knife; knives were
discovered many years ago. It leads to the discovery of the fact that a knife is
concealed in the house of the informant to his knowledge, and if the knife is proved to
have been used in the commission of the offence, the fact discovered is very relevant.
But if to the statement the words be added ‘with which I stabbed A’, these words are
inadmissible since they do not relate to the discovery of the knife in the house of the
informant’.”

If Kotayya’s case is followed then, if the accused has no explanation to offer as to how he
came to know that the dead body was in a particular place, a presumption will be drawn
against him that he merely aided in itshiding and he would be guilty of an offence only under
sec. 201 IPC. (seeVepa P. Sarathy 2002, 5" Ed, p. 130)

If the police already knew about the material object in a particular place, there is then no
discovery within sec. 27. That means that if the circumstances show the police have planted
the object at the place, it can never be treated as a discovery at the instance of the accused.
What do the words ‘so much’ in sec. 27 mean?

Nice questions have arisen in a number of cases as to what extent, on facts, a particular part
of the statement is admissible. In Trimbak vs. State ofMP (AIR 1954 SC 39), the property
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was recovered from a field belonging to a third party and accused gave an explanation from
his knowledge. The case related to an offence under dacoity. The Supreme Court reversed
the High Court and held that the stolen property was not in possession of accused as required
by sec. 411 as it was recovered from a field. The field was open and accessible to all and
sundry. It was difficult to hold that the accused was in possession.
But in K. Chinnaswami vs. State of A.P. AIR 1962 SC 1788, a three Judge Bench held that
the words “where he had hidden” were admissible under sec. 27 as they are not on par with
‘with which I stabbed the deceased’ as observed in PulukuriKottaya’s case. The words may
merely show “possession of the appellant” but would not prove the offence. The police has
to still show that the articles were connected with crime i.e. were stolen.
In a recent case, Limbaji& others vs. State of Maharashtra 2001 (8) SCALE P. 522, a two
Judge Bench preferred to follow the three Judge Bench case in Chinnaswami, and held that
though the articles were recovered in a field the accused had concealed them in his
possession. The court had also to explain the principle behind illustration (a) of sec. 114 of
the Evidence Act. Following Sanwat Khan vs. State of Rajasthan AIR 1956 SC 54 which
was a three Judge Bench case, the court in Limbaji’s case observed that even using sec. 114,
only a presumption could be drawn that the persons were receivers of stolen property or were
persons who committed theft but could not be presumed to have murdered the deceased who
was in possession of the articles.
As already stated, question is whether sec. 27 be amended by restricting the admissibility to
‘facts discovered’ rather than ‘so much’ of the statement.
Sec. 76 of the English Act of 1984 — which we have extracted in our discussion under para Il
above says in subsection (4):

“the fact that a confession is wholly or partly excluded in pursuance of this section

shall not affect the admissibility in evidence- (a)  of any facts discovered as a result

of the confession; or

(b) where the confession is relevant as showing that the accused speaks, writes or

expresses himself in a particular way, if so much of the confession as is
necessary to show that he does so”
It will be noticed that the English Act confines the relevancy to “facts discovered” and

not to that ‘part of the confession’.

In order to avoid arguments as to what extent the words ‘so much’ extend, and to
preclude the police authorities from using sec. 27 indirectly to violate sec. 25 and sec. 26, it
will, in our opinion be advisable to confine sec. 27 to the ‘facts’ discovered as stated in the
152" Report of the Commission (Report on Custodial Crime). As already stated, the section
was revised in that Report as follows: (para 11.6)

“Sec. 27. Discovery of facts at the instance of the accused: When any relevant fact is

deposed to as discovered in consequence of information received from a person

accused of any offence, whether or not such person is in the custody of a police
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officer, the fact discovered may be proved, but not the information, whether it
amounts to a confession or not.”
It will be noticed that sec. 27 as recommended in that Report, omits the words “provided
that” and brings in information given by those in custody or not, - whether the information
amounts to a confession or not — but makes the ‘fact’ discovered relevant and not the
information. This is on par with sec. 76 of the English Act of 1984.

(VI) There was another suggestion that the word ‘distinctly’ should be deleted from sec.
27.

In the revised sec. 27 as drafted in the 152" Report, once the words “so much of such
information” were dropped, the words ‘distinctly’ were also dropped. The words ‘distinctly’
became necessary to confine the relevancy to the facts which were distinct from other parts of
the statements. In fact, courts have been very zealous of retaining the words ‘distinctly’ if the
words ‘so much of such information’ were to be retained. Sarkar says (1999, 15 Ed. p.549)
that the words “relates distinctly” have been used by Taylor (sec. 902) while Phipson used the
words ‘strictly relates’ (8" Ed p. 255) which are found in Leach’s Crown Law (see Leach’s
notes R vs. Warickshall and R vs. Lockhart). The Supreme Court pointed out in
Md.lInayatullah vs. State of Maharashtra AIR 1976 SC 483 that ‘distinctly’ means ‘directly,
indubitably, strictly, unmistakably’.

If the format of the 152" Report is not to be adopted, and the existing format is retained (of
course, adding ‘or’ as discussed earlier), we do not want to relax the strictness of sec. 27 by
dropping the word ‘distinctly’. But if the format in 152" Report is to be used, the word
‘distinctly’ can be dropped along with the words ‘so much’ of the information. We
recommendthe latter course.

(VI1) Section 27 is an exception to sec. 162 Cr.P.C.: (historical facts):

Section 161 of the Code of 1898 corresponds to section 161 of the Code of 1973 and sec. 162
of that Code corresponds to sec. 162 of the new Code, with minor changes.

Sec. 161(1) of the Cr.P.C. 1973 permits police to examine any person supposed to be
acquainted with the facts and circumstances of the case and sec. 161(2) says ‘such person
shall be bound to answer truly’, all questions relating to such case.... “other than questions
the answers to which would have a tendency to expose him to a criminal charge or to penalty
or forfeiture”. Sec. 161(3) states that a police officer may “reduce into writing any statement
made to him in the course of an examination under this section; and if he does so, he shall
make a separate and true record of the statement of each such person whose statement he
records”. The words ‘any person’ in sec. 161(1) include accused persons too or persons who
become accused ultimately. If it is the accused, he has a right to silence.

A statement made under sec. 161 of the Code of 1973 cannot be used as substantive evidence
but can only be used for the purpose of contradicting the evidence of a prosecution witness. It
cannot be used for corroborating the evidence of a prosecution witness.

Sec. 162(1) of the new Code as it stands stipulates that the statement shall not be signed. Of
course, in the 154th and 177" Reports of the Commission have suggested signatures or the
thumb impression of the person to be taken but that will not make the statements admissible.
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Sec. 162(1) says that such statement shall not be used for any purpose, save as provided
“hereinafter”.

The proviso to sec. 162 permits use of the statement for purposes of sec. 145 of the Evidence
Act, while sec. 162(2) gives overriding effect to sec. 27. We shall refer to the previous
history of sec. 162 under the old Code of 1898.

Before the amendment of 1941 to sec. 162(2) of the Cr.P.C., 1898, a view was expressed by
some High Courts that sec. 162(1) applies to statements by persons other than accused while
sec. 27 relates to statements by accused. Some other High Courts took the opposite view that
sec. 162(1) applies also to statements of accused. The Privy Council in PakalaNarayanswami
vs. R AIR 1939 PC 47 accepted the latter view. After that, some High Courts held that sec.
27 being a ‘special law’ was not affected by sec. 162 CrPC while a contrary view was taken
in some other High Courts. The legislature intervened by Act 15 of 1941 and added the
words ‘or to affect the provisions of sec. 27 of that Act, thus allowing sec. 27 to override the
prohibition in sec. 162(1) in so far as ‘facts discovered’ are concerned.

Sec. 162(1) of the Criminal Procedure Code, 1898, was identical with sec. 162(1) of the
present Act and contained two provisos, the first one corresponding to the present proviso
referring to sec. 145 Evidence Act. The second proviso gave the court discretion to exclude
from the copy of the statement given to the accused, any part of the disclosure which was not
essential in the interests of the justice. Subsection (2) of sec. 161 as it was before the
amendment of 1941, permitted the statements, if they fell under sec. 32(1) of the Evidence
Act, to be used. It was only in 1941 that thewords ‘or to affect the provisions of sec. 27 of
that Act” were introduced insec. 162(2). Present sec. 162(2) accepts and permits use of the
statements under sec. 32(1) as well as sec. 27. Present Explanation to sec. 162 permits
‘omission’ in the statements to be used. There was no such Explanation in sec. 162 of the old
Act.

We have thus given a brief history of sec. 162 of the Cr.P.C. and the introduction of
amendment ever since 1961, to give overriding effect to sec. 27, thus making ‘facts

discovered’ admissible.

[In the 154" Report, the Commission has suggested introduction of sec. 164A. In the 179"
Report, while submitting a draft of Law Reforms (Miscellaneous) Provisions Act, 2002,
certain amendments were suggested in sec. 162 and 164 but those amendments proposed do
not affect or have any bearing on sec. 27 or on the present proposals for amendment of sec.
27.]

Recommendation:

In the light of the above discussion, we recommend that the words “Notwithstanding
anything to the contrary contained in sections 24, 25 and 26 be placed at the beginning of
sec. 27 and that thus the non-obstante clause should cover sec. 24 also and not merely sec. 25
and 26, as recommended in the 69" Report. The word ‘or’ is to be introduced as

Page 120 of 208




STUDY MATERIAL FOR CRIMINOLOGY
FORMS OF CRIME
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

recommended in the 69" and 152" Reports. The word ‘such’ and ‘distinctively’ be dropped.
In stead of ‘so much of the information’, the ‘facts’ discovered will be treated as admissible.
A proviso is proposed to sec. 27 limited to making facts inadmissible if those facts were
discovered from statements made under sec. 24 where the statements were the result of
‘threats, coercion, violence or torture’. Facts discovered from statements made under sec. 24
by ‘inducement or promise’ and facts discovered from statements made under sec. 25 and 26,
would also be admissible.
We propose sec. 27 should be substituted as follows:

Discovery of facts at the instance of the accused

“27. Notwithstanding anything to the contrary contained in sections 24 to 26, when

any relevant fact is deposed to as discovered in consequence of information received

from a person accused of any offence, whether or not such person is in the custody of

a police officer, the fact so discovered may be proved, but not the information,

whether it amounts to a confession or not:

Provided that facts so discovered by using any threat, coercion, violence or torture

shall not be provable.”

Section 28:

Section 28 deals with ‘confession made after removal of impression caused by inducement,

threat or promise, relevant:
“Sec. 28: If such a confession as is referred to in sec. 24 is made after the impression
caused by any such inducement, threat or promise has, in the opinion of the court,
been fully removed, it is relevant.”

In the 69" report (see para 11.60), no amendment was suggested to sec. 28 but that it should

be renumbered as sec. 24A as it is a qualification of sec. 24.

We are of the view that in the light of the amendment proposed in sec. 24 in this
Report, in sec. 28, for the words “inducement, threat or promise”, the following words be
substituted in the body of sec. 28 and the title, namely,

“inducement, promise, threat, coercion, violence or torture”.

We are also of the view that sec. 28 need not be renumbered as sec. 24A and there is no need
to delete sec. 28.

Section 29:

Section 29 deals with the subject ‘confession otherwise relevant not to become irrelevant
because of promise of secrecy etc. It says:
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“Sec. 29: If such a confession is otherwise relevant, it does not become irrelevant
merely because it was made under a promise of secrecy, or in consequence of a
deception practised on the accused person for the purpose of obtaining it, or when he
was drunk, or because it was made in answer to questions which he need not have
answered, whatever may have been the form of those questions, or because he was
not warned that he was not bound to make such confession, and that evidence might
be given against him.”

We have seen that a confession caused by any inducement, threat or promise relating to the
charge and proceeding from a person in authority (sec. 24) or a confession to the police (sec.
25) or when in police custody to any person other than a magistrate (sec. 26), is inadmissible.
This section deals with confessions otherwise relevant, i.e. if it is not obtained by any
inducement, threat or promise having reference to the charge against the accused person,
obtained before a person in authority, or a confession is not tainted with any other cause
making it invalid or untrustworthy. It can only be an extra judicial confession. It does not
become irrelevant because it was made under (1) a promise of secrecy or (2) in consequence
of a deception or artifice practiced on the accused, or (3) when he was drunk, or (4) because it
was elicited in answer to questions, or (5) because no warning was given that he was not
bound to say anything and that whatever he might say might be used against him.

The principle of sec. 29, as pointed by Sarkar (5" Ed, 1999, p. 581) is that a confession is to
be excluded if it is involuntary but not if the confession is in breach of confidence or violation
of a promise of secrecy or practice of deception. This is also the law as laid down in
Wigmore, paras 823, 841 quoted in Sarkar (ibid p. 580) and in England (R vs. Derrington
1826 2 C&P 418: Halsbury states (3" Ed, Vol 10, para 876) that such a confession has very
little weight (Sarkar, ibid, p. 582).

Confessions recorded by bugging (R vs. Ali, The Times, Feb.19, 1991) (CA), by detectives,
by secret tape recording (R vs. Katz) (1990) 90 Cr Ap.R 456 (CA), have been held relevant.

But the question is whether a confession before a Magistrate falling under sec. 29, can be
admissible even if it obtained in breach of sec. 164(2) of the CrPC.

Sec. 164(2) of the CrPC 1973 (and sec. 164(3) of the old Code) prescribes the procedure to
be followed by a Magistrate before recording a confession. This has to be read with sec. 463
of the CrPC, 1973 (sec. 533 of old Code).

The Privy Council held in Nazir Ahmed vs. Emperor AIR 1936 PC 253 that a confession not
recorded strictly in accordance with provisions of ss. 164 and 364 of the old Code was
inadmissible.
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In Chinna Gowda vs. State of Mysore, 1963 (2) SCR 517, it has been held that where the
accused has not been told that he need not make a confession, his confession is inadmissible
in evidence and sec. 463 Cr.PC will not cure the defect.

If a Magistrate does not certify that, according to him, the confession is voluntary, the defect
is fatal, Chandran vs. State of Tamil Nadu, AIR 1978 SC 1574.

But, a three Judge Bench of the Supreme Court appears to have taken the view in Dagdu vs.
State AIR 1977 SC 1579 that a failure to comply with sec. 164(2) CrPC or with High Court
circulars will not render the confession inadmissible if it does not violate any of the
conditions in ss. 24 to 28 of the Evidence Act, though it may impair the evidentiary value of
the statements and the court has to consider whether it can be accepted as true. Similar view
was taken in AghnooNagesia vs. State of Bihar, AIR 1966 SC 119.

But a contrary view, namely, that a confession recorded in breach of sec. 164(2) of CrPC is
inadmissible has been taken in a good number of cases — see Shiv Bahadur Singh vs. State of
Vindh Pradesh, AIR 1954 SC 322; Sarvan Singh vs. State of Punjab, AIR 1957 SC 637; Deep
Chand vs. State of Rajasthan, AIR 1961 SC 1527.

Recently in Kehar Singh vs. State, AIR 1988 SC 1883, it has been held that the compliance
with subsection (2) of sec. 164 is mandatory and imperative and non-compliance with it
renders the confession inadmissible in evidence. If the court comes to a finding that such a
compliance had in fact been made, the omission to record the same in the proper form, will
not however render it inadmissible in evidence and the defect can be cured under sec. 463
(sec. 533 of the old Code) but when there is non-compliance of the mandatory requirements
of sec. 164(2), and it comes in the evidence that no such explanation as envisaged in the
aforesaid subsection had been given to the accused by the Magistrate, this substantial defect
cannot be cured under sec. 463 CrPC.

So far as sec. 29 is concerned, the 69" Report recommended that it should be subject to sec.
164(2) so that confessions made before a Magistrate where the Magistrate violates the
procedure, do not become admissible under sec. 29.  But, in our view, instead of the
‘Exception’ relating to sec. 164(2), it is better if a second subsection is added.

The 69" Report recommended sec. 29 to be redrafted as follows:-

“29. If a confession is otherwise relevant, it does not become irrelevant merely
because — (a) it was made

(i)  under a promise of secrecy, or
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(i) in consequence of a deception practised on the accused person for the
purpose of obtaining it, or
(ii1)  when he was drunk, or
(iv)  inanswer to questions which he need not have answered, or
(b) the accused person was not warned that he was not bound to make such confession
and that the evidence of it might be given against him.
Exception: Nothing in this section shall affect the provisions of subsection (2) of
section 164 of the Code of Criminal Procedure, 1973, as to the recording of
Magistrates.”

But, we are of the view that the language of the Exception as proposed does not give
effect to what is now decided in Kehar Singh’s case. In our view, it must be modified. We
are of the view that it should be made clear that a confession made in violation of sec. 164(2)
of the CrPC will be inadmissible, but that this will be without prejudice to sec. 463 of the
CrPC, 1973.

In the 69" Report, it was stated that there were two meanings as to what was meant by
“otherwise relevant”. One view, as in Patna was that it must be a confession other than those
referred to in sec. 24 to 28. The other view taken by the Bombay High Court was that it may
be one admissible and not excluded by sec. 24 to 28 or by any other provision of law. The
latter view was accepted and it was suggested that the words “is otherwise relevant” be
replaced by the words “made by an accused person is not irrelevant or incapable of being
proved under sec. 24 to 27” or to drop the word ‘such’.

The Commission also considered sec. 29 in relation to sec. 164 and finally recommended
that sec. 29 must be made subject to sec. 164(2) CrPC. But in our view, this should be
without prejudice to sec. 463 CrPC, 1973 also.

We entirely agree with these two recommendations and adding our further recommendation
thereto, sec. 29 should be redrafted as follows:
Confession otherwise relevant not to become irrelevant because ofpromise of

secrecy etc
“29. (1) If a confession is otherwise relevant, it does not become irrelevant merely because
— () it was made
() under a promise of secrecy, or
(i) in consequence of a deception practised on the accused person for the
purpose of obtaining it, or
(ili)  when he was drunk, or
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(iv) in answer to questions which he need not have answered, whatever
may have been the form of those questions.
(b) the accused person was not warned that he was not bound to make such
confession, and that evidence of it might be given against him.
(2) Subject to the provisions of section 463 of the Code of Criminal Procedure, 1973, nothing
contained in sub-section (1) shall make a confession relevant which is recorded in
contravention of the provisions of sub-section (2) of section 164 of that Code.”

Section 30:
Sec. 30 concerns the ‘consideration of proved confession affecting person making it and
others jointly tried for same offence’:

It reads as follows: “sec. 30: When more persons than one are being tried jointly for the same
offence, and a confession made by one of such person affecting himself and some other of
such persons is proved, the Court may take into consideration such confession as against such
other person as well as against the person who makes such confession.”

Explanation — “Offence” as used in this section, includes the abetment of, or attempt to
commit, the offence.

There are two illustrations given below the section as follows:

(@) “A and B are jointly tried for the murder of C. It is proved that A said, “B and |
murdered C”. The court may consider the effect of this confession as against B.

(b)  A'is on his trial for the murder of C. There is evidence to show that C was
murdered by A and B, and that B said - “A and I murdered C”.

This statement may not be taken into consideration by the court against A, as B is not
being jointly tried.”

The joint trial contemplated by the section must be for the same offence, that is, under
the same section of the penal law, including, - by reason of the Explanation — an attempt to
commit or abetment of the offence; and the trial must be in accordance with the provisions of
the Criminal Procedure Code, 1973 (vide sec. 223).

In the 69" Report, the Commission recommended (para 11.89) the repeal of sec. 30
mainly because the “co-accused” can hardly rebut the incrimination as he cannot cross-
examine the accused who made the confession. It was felt that this position is a potential
source of great injustice in many cases and practically amounted to a violation of the
principle that no man should be condemned unheard. The co-accused against whom the

Page 125 of 208




STUDY MATERIAL FOR CRIMINOLOGY
FORMS OF CRIME
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

allegation is made cannot take the risk of entering the witness-box and his privilege against
self-incrimination by being exposed to cross-examination. If he does not enter the witness-
box, there will be injustice. He may be unable to rebut the allegations made by the other
accused since the person who made the statement is not available for crossexamination. The
English law, it was pointed out, does not accept this principle.

It was also pointed out (para 11.93) that there are different views as to the meaning of
the word ‘proved’ and that the view that sec. 30 does not apply to a ‘confession made in the
course of the trial” is correct. (We accept the latter of these views as accepted in para 11.93
of the 69" Report, as being the correct view. This is supported by the express language of
sec. 164(1) of the Code of Criminal Procedure, 1973.)

On the other hand the basic logic of sec. 30 is that a person who is prepared to
implicate himself in the offence could be speaking the truth. In the 69" Report, it was
observed (see para 11.80) that this is not convincing and self-implication is not an adequate
substitute for cross-examination. The co-accused cannot be compelled to prove a negative
nor does he have an opportunity to cross-examine the accused who implicated him. In US the
right to ‘confront’ by cross-examination is treated as a fundamental basis for fairness in a
criminal trial. The statement of an accused may be on account of malice, or revenge or other
circumstances.

Reference was made to the views of Bar Associations, Judges and State Law
Commissions (see para 11.81) for the repeal of sec. 30 and also to a note by the Ministry of
Law itself which was forwarded to the Law Commission.

Therefore, the Commission recommended repeal of sec. 30.
We are inclined to take a different view that sec. 30 should not be repealed. We shall

now give our reasons. Now, the Supreme Court in Kashmira Singh vs. The State AIR 1952
SC 159, allowing an appeal by the co-accused observed:

“The proper way to approach a case of this kind is, first to marshall the evidence
against the accused excluding the confession altogether from consideration and see
whether, if it is believed, a conviction could safely be based on it. If it is capable of
belief independently of the confession, then of course it is not necessary to call the
confession in aid. But cases may arise where the Judge is not prepared to act on the
other evidence as it stands even though, if believed, it would be sufficient to sustain a
conviction. In such an event the Judge may callin aid the confession and use it to lend
assurance to the other evidence and thus fortify himself in believing what without the
aid of the
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confession he would not be prepared to accept.”
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It is quite important to notice that the confession is not given an oath and cannot be used as
substantive evidence on which the conviction of the co-accused can be based, nor is it treated
as ‘relevant’, the section only says the court ‘may take into consideration’ the confession by a
co-accused.

Another aspect is whether an accused could absolve himself and implicate his co-accused.
Some High Courts have held that this is not permissible. Further, in a charge of murder
where the accused stated that the other accused killed and then under threat, compelled him
i.e. the deponent to dispose of the body (s.207 IPC), the confession, it was held, could not be
used against the co-accused (Periaswamy vs. R ILR 54 Mad 75).

An opposite view has also been expressed by some High Courts that the word ‘offence’ may
be read as ‘offences’ and a person may exonerate himself of one of the offences and implicate
others with regard to other offences (Mia Khan vs. R, AIR 1923 Lah 293); In re
ManickaPadayachi, AIR 1921 Mad 490; Mirza Zahid vs. R, AIR 1938 All 91; Shiva Bai vs.
R, ILR 50 Bom 683.

Sarkar says (15" Ed, 1999, p. 602) that the former view is correct and that a confession must
implicate the maker and the other accused in all the ‘offences’ for which they are jointly tried
and that the section must be interpreted strictly.

Of course, where the accused who confessed dies, the statement is held admissible under sec.
32(3), see HaricharanKurmai vs. State of Bihar, AIR 1964 SC 1184 following and approving
BhuboniSahu vs. The King, AIR 1949 PC 257. In the latter case, Sir John Beaumont
observed: it is “weak evidence”. The Delhi High Court observed PUCL vs. CBI, 1997 Crl
LJ 3242 (Del):

“.... aconfession of a co-accused is obviously evidence of a very weak type. It does
not indeed come within the definition of ‘evidence’ contained in sec. 3 of the
Evidence Act. It is not required to be given on oath, nor in the presence of the
accused, and it cannot be tested by cross-examination. It is a much weaker type of
evidence than the evidence of an approver, which is not subject to any of those
infirmitics. Sec. 30, however, provides that the court may take theconfession into
consideration and thereby, no doubt, makes itevidence on which the court may act;
but the section does not say that the confession is to amount to proof. Clearly there
must be other evidence. The confession is only one element in the consideration of
all the facts proved in the case; it can be put into the scale and weighed with the other
evidence.”
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Section 15 of TADA specifically provided that the confession of a coaccused shall be
admissible in the trial of the co-accused, abettor or conspirator for an offence under that Act
or Rules. But co-accused must have been tried under TADA but the confession is not
admissible if the coaccused is not tried under TADA.

There are a number of judgments of the Supreme Court in the context of sec. 30. The latest
is State vs. Nalini (the Rajiv Gandhi Murder case) 1999(5) SCC 253. In this case, the Court
was concerned with the non obstante clause in TADA, which excluded the provisions of the
Evidence Act and thereby made the confession of an accused ‘admissible’ i.e. substantive
evidence. The majority, Wadhwa &Quadri JJ considered the law under sec. 30 and held that
while sec. 30 only permitted the confession of a co-accused to be ‘considered’, though the
TADA allowed it to be treated a “substantive evidence (see page 573 para 680); Quadri J
however said (para 706) that rule of prudence cautions the judicial discretion that it cannot be
relied upon unless corroborated generally by other evidence on record. The caution referred
to by the Privy Council in Bhuboni’sSahu’ case by the Privy Council which was quoted in
Kashmira Singh’s case by the Supreme Court was referred to. It reads as follows:

“The tendency to include the innocent with the guilty is peculiarly prevalent in India,
as Judges have noted on innumerable occasions, and it is very difficult for the Court
to guard against the danger.”

If the accused’s confession against a co-accused is not substantive evidence and cannot be
used except for corroboration of other reliable evidence and the only purpose the confession
serves is to lend further assurance to the evidence otherwise available, is the criticism that the
coaccused who is incriminated does not have a fair trial because he cannot cross-examine the
deponent-accused who made the confession justified? In our opinion, it is not necessary to
go to the length of repealing sec. 30 in as much as the Supreme Court has clearly held in
Kashmira Singh’s case that when there is other reliable evidence, sufficient to support a
conviction, the Court need not rely on this statement of the co-accused; but where there is
other reliable evidence and the Court is searching for some corroboration, it can use the
confession of one accused against another for that purpose.

We, however, feel that the confession must relate to all the offences in regard in which the
deponent-accused is allegedly involved and the confession cannot be one made in the course
of the trial. These two aspects, we propose to bring into sec. 30 by way of amendment.

The title shall be amended by adding the words “or offences” after the word “offence”.

In the light of the above, we do not think sec. 30 should be repealed. We recommend its
retention in a modified form as follows:

Page 128 of 208




STUDY MATERIAL FOR CRIMINOLOGY
FORMS OF CRIME
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

Consideration of proved confession affecting person making it andothers jointly

under trial for same offence or offences
“30. When more persons than one are being tried jointly for the same offence or
offences, and a confession made, before the commencement of trial, by one of such
persons affecting himself and some other of such persons in respect of same offence
or all the offences affecting himself and some other of such persons is proved, the
Court may, where there is other relevant evidence against such other person or
persons, take into consideration such confession as lending credence against such
other person or persons as well as against the person who makes such confession.
Explanation: ‘Offence’ as used in this section, includes the abetment, of or attempt to
commit the offence. Illustrations

(@) A and B are jointly tried for murder of C. It is proved that A said — “B and I
murdered C”. The court may consider the effect of this confession as against
B.

(b) A is on his trial for the murder of C. There is evidence to show that C was
murdered by A and B, and that B said — “A and I murdered C.” This
statement may not be taken into consideration by the court against A, as B is
not being jointly tried.”

Section 31:
Section 31 deals with the question as to the effect of admissions — whether they are
not conclusive proof but only raise an estoppel. It reads as follows:

“Section 31: Admissions are not conclusive proof of the matters admitted but they
may operate as estoppels under the provisions hereinafter contained”

The 69" Report stated (see para 11.95) that section 31 does not require any amendment.

There are several principles laid down by courts that an admission must be considered as a
whole and may be accepted in part or rejected in part. We do not think that any further
additions to sec. 31 are necessary.

We are in entire agreement with the 69" Report that no amendments are necessary in sec. 31.

Section 32:

Sections 32 and 33 deal with relevance of ‘Statement by persons who cannot be called as
witnesses’. Section 32 bears the heading ‘Cases in which statement of relevant fact by person
who is dead or cannot be found, etc., is relevant. Section 32 has eight clauses. The clauses
of section 32 deal with relevancy of statements made (i) if it relates to cause of death; (2) or
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made in course of business, (3) or against the interest of maker (4) or gives opinion as to
public right or custom, or matters of general interest (5) or relates to existence of relationship,
(6) or is made in will or deed relating to family affairs, (7) or in document relating to
transaction mentioned in section 13, clause (a) and (8) or is made by several persons and
expresses feelings relevant to matters in question.

There are 14 illustrations below section 32.

In the 69" Report, in Chapter 12, the following recommendations were made:

(i)  opening para to be revised (para 12.24)
(i) clause (1) of sec. 32 —to be amended (see para 12.64)

(ili)  clause (2) of sec. 32 —to be amended (para 12.103) (iv)  clause (3) of sec. 32 — to
be amended (para 12.141)

(v)  clause (4) of sec. 32 — No change is necessary (para 12.149)

(vi) clause (5) and (6) of sec. 32 — No change is necessary (para 12.167)
(vii) clause (7) of sec. 32 —to be amended (para 12.179)

(viii) clause (8) of sec. 32 — No change necessary (para 12.189)

All the sub clauses deal with exceptions to the hearsay rule.

Opening part of sec. 32:

It was pointed out in para 12.13 that sec. 32 and 33 refer to statements by various classes of
persons and that while sec. 33 also refers to statements of a person ‘who is kept out of the
way by the adverse party’ and that in sec. 32, this category appears to have been omitted by
mistake. It was also pointed out in para 12.14, that in sec. 33 the words ‘whose presence
cannot be obtained without an amount of delay or expenses which, under the circumstances
of the case, the court considers unreasonable’ whereas in sec. 32 the words used are ‘whose
attendance cannot be procured without an amount of delay and expense, which, under the
circumstances of the case, appears to the court unreasonable’. It was recommended that
language of sec. 32 must be amended by adopting the language in sec. 33.

We agree with these suggestions.

The opening part of section 32 will have to be amended as follows:
“Statements, written or verbal, of facts in issue or relevant facts made by a
person who is dead, or who cannot be found, or who has become incapable of
giving evidence, or whose presence cannot be procured without an amount of

Page 130 of 208




FORMS OF CRIME
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

delay or expense which, under the circumstances of the case, the court
considers unreasonable, or who is kept out of the way by the adverse party, are
themselves relevant facts in the following cases:”
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Clause (1) of sec. 32

Clause (1) of sec. 32 refers to the relevance of dying declarations. The principle is based on
the theory that a dying man may not speak untruth.

Mathew Arnold stated in Sohrab and Rustum

“Truth sits upon the lips of a dying man”
Shakespeare also referred to it in King John (Act 5, scene 4)
“That I must die here, and live hence by truth?”

There is a vast amount of case law on various aspects of relevancy of dying declarations and
it is not necessary to cover the entire ground.

In the 69" Report, it was pointed out that when clause (1) of sec. 32 makes relevant “the
circumstances of the transaction which resulted in his death’, questions have arisen whether
motive spoken to by the deceased would also be relevant. Conflict between the views of the
High Court has been referred to. That was the position in 1977.

But now, this question has been resolved by the Supreme Court in State of UP vs. Ramesh
Prasad Misra: AIR 1996 SC 2766 and it has been held that sec. 32(1) is to be construed in a
wide manner and includes a statement by the deceased regarding motive behind the criminal
act.

Courts have also held that dying declaration can be the sole basis for a conviction.

It has however been accepted that in India, that there is a tendency among persons dying to
implicate all their enemies who may have had nothing to do with the offence. Sir James
Stephen referred to this tendency (see History of Criminal Law in England, Vol. I, pp. 448-
449) quoted by Sri Vepa P. Sarathi in his Commentary ‘Law of Evidence’, 5" Ed. 2002, p
8182. The courts in India have, therefore, accepted that one must be very careful in relying
on dying declarations. In State of Gujarat vs. KhumanSingh Karsan Singh AIR 1994 SC
1641 the first dying declaration referred to one person initially but a second and third
implicated others. This has cast doubts on these statements. Where it is in contradiction with
evidence of other witnesses, it was not acted upon Jagga Singh vs. State of Punjab AIR 1995
SC 135.
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In the 69" Report (see para 12.52), after discussion of case law, it was observed that two
questions arise:

(1)  whether the circumstances of the transaction which resulted in his death would
include ‘ cause of death of another person’ also?

(2)  whether the clause which says — ‘whether or not the person who made it was under
expectation of death’ should be modified by restricting the clause to statements made ‘in
expectation of death’?

On the first aspect, the 69" Report said that an Explanation can be added by making
statements relating to death of others also admissible.

On the second aspect, the 69" Report accepted that clause (1) of sec. 32 be modified by
dropping the words “whether or not the person who made it under expectation of death’ and
relied upon the English case R.vs. Woodcock (1789) 1 Leach 500 that the maker of the
statement must be ‘on the point of dying’. The Report did not agree with the reasoning of the
Select Committee (1871) (Report under I1) that the relevance of the statement whether made
in contemplation of death or not, was a matter more concerned with the weight of the
statement rather than with its admissibility.

The 2" para of clause (1) of sec. 32 was to be modified accordingly and treated as
Explanation I.

So far as the first proposal is concerned, we find that in Ratan Gond vs. State of Bihar AIR
1959 SC 18, it was held that the words ‘his death’ are clear and a statement by a dying person
regarding another’s death were not admissible. The recommendation runs contrary to this
judgment and the Commission’s only reasoning in para 12.53 was that the words
‘transaction’ and ‘circumstances’ have to be and has always been construed widely. The
Commission did not make reference to the above judgment nor to two earlier judgments in In
re PeriaChelliah Nadar AIR 1942 Mad 450 nor Kappanaiah vs. R AIR 1931 Mad. 233. Two
English cases in R vs. Mead (1824) 2 B&C 605 and R vs. Hind (1860)8 Cox Crl. Cases 300
were explained as not conclusive. It was further stated (para 16.57) that if it is to be treated
that a person about to die would normally speak truth, there is no reason why that logic
should not apply to the statement relating to cause of death of others.

We may add that, apart from conflicting with a decision of the Supreme Court, the above
recommendation runs counter to the principle that we are dealing with exception to hearsay
and this should not be extended to cases of cause of ‘death of others’ and has to be confined
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to cause of death of the person making the declaration. In Phipson (15" Ed., 2000 para
35.62), after referring to the above English cases, reference is made to the observation of
Pollock CB in one of them, namely, R vs. Mead:
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“Speaking for myself I must say that the reception of this kind of evidence is clearly
an anomalous exception in the law of England, which I think ought not to be
extended.”

Phipson observes in same para:
“It is submitted that this view is one which should be followed and the admissibility

of such evidence should not be extended to cases otherthan homicide, for instance
causing death by reckless driving.”

For the above reason we are of the view that the first recommendation that the statement as to
cause of death of others should be made admissible by adding Explanation 2 is not acceptable
to us.

So far as the second part of the recommendation i.e. dropping the words “whether the person

who made them was or was not, at the time when they were made, under expectation of
death”, we find that this part of the recommendation again runs counter to the observations of
the Privy Council in Pakala Narayana Swami vs. Emperor AIR 1939 PC 47 to the following
effect

“The statement may be made before the deceased has any reason to anticipate being
killed”

This view has been accepted by the Supreme Court in Tehal Singhvs.Stateof Punjab AIR
1979 SC 1347 (NOC) where Chinnappa Reddy J said (at 1349-50). “We do not also see any
force in the suggestion of Dr. Chitaley that the statement of Harmel Singh was not made in
expectation of death and was, therefore, not entitled to weight. Apart from the fact that S.32
of the Evidence Act does not require that a statement should be made in expectation of
death...”

The case law was reviewed by a three Judge Bench in Sudhakar vs. State of Maharashtra
AIR 2000 SC 2602 — 2000(6)SCC 671 and the same principle was reiterated. See also
Kansraj vs. State of Punjab 2000(5) SCC 207 = AIR 2000 SC 2324. Proximity has however
been stressed in these Judgments. In fact sec. 162(2) Cr.P.C. in express terms excludes from
its purview, statements made under sec. 32(1).
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It is true that under English law, as stated by Lord Alverstone CJ in R vs. Perry : 1909(2) KB
697, the requirement is that the person must have ‘a settled hopeless expectation of death’. It
is then the law that if condition was satisfied, it is immaterial that he lingered for several days
or weeks or he subsequently entertained hope. Under English law, there should be no hope of
recovery, however slight not a belief. 1t may not be of an instant or immediate death but must
be of an imminent and impending death, as distinguished from one deferred in point of time.

Sarkar says (15" Ed., 1999, page 630) that the Indian law is different from English law and
there is no need that the man should be in expectation of death. The express provision to sec.
32(1) has been there since 1872 and we see no good reason to change the law, particularly
when the Privy Council and the Supreme Court have accepted it.

In the light of the above discussion, we disagree with the recommendations made in the 69"
Report so far as clause (1) of sec. 32 is concerned and recommend that the said clause be left
as it is.

Clause (2) of Section 32:

This clause deals with the relevancy of statements made in the course of business by persons
who are dead or cannot be found etc. The clause is quite important as it also deals with the
relevance of ‘dying declarations’.

Clause(2) of Section 32 reads as follows:

“(2) Or is made in course of business — when the statement was made by such person
in the ordinary course of business, and in particular when it consists of any entry or
memorandum made by him in books kept in the ordinary course of business, or in the
discharge of professional duty; or of an acknowledgment written or signed by him of
the receipt of money, goods, securities or property of any kind; or of a document used
in commerce written or signed by him; or of the date of a letter or other document
usually dated, written or signed by him”.

Now there are differences between the English law and the Indian law, (as stated in clause (2)
of sec. 32). Under English law (see Sarkar, Evidence, 15" Ed., 1999, 683), such statements
and entries are relevant only if (i) they are made in discharge of a duty or (ii) were made
contemporaneously, or (iii) were made by a person having personal knowledge or (iv) and do
not relate to collateral matters regarding which there was no duty to record. The legislation
did not bring the restrictions in English law into clause (2) of sec. 32 of the Indian law.
Under our law, the only requirement is that the statement or entries must refer to relevant
facts. (Sitaji vs. Bijendra : AIR 1954 SC 601).
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Section 34 of the Evidence Act also refers to ‘Entries in books of account’ but that deals with
entries which are not made by dead persons etc. which specifically come under clause (2) of
sec. 32. Section 34 which makes entries relevant says that mere entries alone are not
sufficient to create liability. Under sec. 34, there are number of judgments — see Jain hawala
case, CBI vs. V.C. Shukla 1998(3) SCC 410 and Manish Dixit vs. State of Rajasthan: AIR
2001 SC 93. So far as clause (2) of sec. 32 is concerned, it was suggested in Gopeswar Sen
vs. Bejoy Chand Mahatar (1928) ILR 55 Cal at p. 1175 that there would be a similar
provision in clause (2) of sec. 32 that mere entries cannot be sufficient to cast liability but in
the 69" Report, it was felt (see paras 12.81 to 12.83) it was not necessary to add any words in
clause (2) of sec. 32.
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But the Commission, however, recommended splitting up of clause
(2) in clause (2) and (2A), the former dealing with the first part of clause (2) of sec. 32 which
is general in nature and the latter, dealing with specific particular situations as follows.

The Commission in para 12.103 of the 69" Report suggested the following format for
clauses (2) and (2A) of sec. 32:

“(2) When the statement was made by such a person in the ordinary course of
business; and, in particular, and without prejudice to the generality of the foregoing
provisions of this clause, when it consists of any entry or memorandum made by him
in books kept in the ordinary course of business;

(2A) when the statement consists of an entry or memorandum made by such person in
the discharge of professional duty or of an acknowledgment written or signed by such
person of the receipt of money, goods, securities or property of any kind, or of a
document used in commerce, written or signed by him or of the date of a letter or
other document usually dated, written or signed by him”.

The words ‘books of account’ and ‘course of business’ and ‘regularly kept’ have been
explained by the Supreme Court in the havala case CBI vs. V.C.Shukla 1998(3) SCC 410.

Before making the above proposals, the Commission in the 69" Report, referred to the
relevant case law and to three possible interpretations of clause (2) of sec. 32:

(1) requirement of ‘ordinary course of business’ is confined to the opening part
and not to latter part containing specially enumerated cases. Books kept in
course of business are different from books kept in the discharge of
professional duties.

(i)  whole clause is subject to the opening portion — ‘ordinary course of business’
or whether the clause should apply to noncommercial activities also.
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(ili)  whole clause is subject to opening words and only statements made in the
‘ordinary course of business’ are admissible and the transaction must be a
mercantile one.

Illustrations to sec. 32 support the interpretation (i), as also illustration (1) in section 21.

The Commission felt (see para 12.102) that the first interpretation had superior merit in
bringing about clarity and avoiding artificiality. Accordingly, it was suggested (see para
12.103) that the first part of clause (2) of sec. 32, as it stands, should be confined to
statements made ‘in the ordinary course of business’ and that a new clause should be
introduced, namely, clause (2A) to deal with the enumerated type of statements in the second
part of clause (2) of sec. 32, where the statements could be those made in the ordinary course
of business or otherwise (as in the case of letter written by a husband to his wife of which
Ramamurthi vs. Subba Rao AIR 1937 Mad 19 was quoted as an example).

We are in agreement with the recommendation for splitting up sec. Clause (2) of 32 into

clauses (2) and (2A) for purposes of clarity and for avoiding artificiality as follows:
“(2) or is made in course of business: When the statement was made by
such a person in the ordinary course of business and, in particular, and without
prejudice to the generality of the foregoing provisions of this clause, when it
consists of any entry or memorandum made by him in books kept in the
ordinary course of business.
(2A) or is made in discharge of professional duty etc: When the statement
consists of an entry or memorandum made by such person in the discharge of
professional duty or of an acknowledgement written or signed by such person
in respect of the receipt of money, goods, securities or property of any kind, or
of a document used in commerce, written or signed by him or of the date of a
letter or other document usually dated, written or signed by him”

Clause (3) of Section 32:
The clause deals with statements against ones’ interest made by persons who are dead,

cannot be found etc.

Under the English law, the statements by deceased persons etc. are admissible if made only
against pecuniaryor proprietary interest and not otherwise. Clause (3) of Section 32 of our
Act is wider and makes admissible statements against ones’ liberty or exposing him to
damages.
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The Privy Council held in Dal Bahadur vs. Bijai AIR 1930 PC 79 that the person must have
known that the statement is against his interest. Same view was expressed in Ramrati vs.
Dwarika AIR 1967 SC 1134.

The statements may be verbal or written. They need not be contemporaneous with the
facts in issue. They need not be ante litem motam as required under other clauses of sec. 32,
viz. clause (4), (5), (6). Connected or collateral facts would also be relevant, under English
law and the Indian law, though not against one’s interest, but which are necessary to explain
the context.

In Bhim Singh (dead) LRs and another vs. Kansingh, AIR 1980 SC 727, statements against
proprietary interest made several years after the transactions were held admissible under
clause (3) of sec. 32 and sec. 21. The fact in issue was whether the transaction was benami.
The statement must have been made consciously, with knowledge that it may be used against
his interest: (T.S. John vs. State of Kerala 1984 CrLJ 753 Kerala).

In the 69" Report, there is an elaborate discussion as to the relevance of boundary recitals
which may contain statements against one’s interest. Such recitals may be there in
documents between some parties or parties from whom they claim or in a document by the
maker of the statement executed in favour of a third party.

There is considerable controversy so far as relevance of boundary recitals in documents not
between parties. We have already referred to this problem while discussing sec. 13 and we
have differed from the recommendations in the 69" Report that boundary recitals in
documents between persons not inter parties are not relevant. We have taken the view that
they are relevant. Under clause (3) of sec. 32 question is whether such statements made by a
dead persons (or persons of the category referred to in section 32) are relevant even if made
in documents not inter partes.

In the 69™ Report, it was finally recommended that such recitals should not be admissible
and that, therefore, an Explanation as stated below is to be added below clause (3) of sec. 32.

“Explanation: Recitals of boundaries containing statements as to the nature or
ownership of adjoining lands of third persons are not statements against pecuniary or
proprietary interest within the meaning of this clause”.

A reading of the 69" Report as well as Sarkar (15" Ed., 1999, p 701) shows that decisions are
not uniform. There are a large number of decisions taking the view that such recitals are not
admissible while an equally large number say they are admissible — provided the person
making the statement was conscious that it can be used against him that it was statement of a
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relevant fact when it was made. (Soney vs. Darbedeo AIR 1935 Pat 167 (FB);
RomanCatholic & C vs. State AIR 1976 Knt 75).

While dealing with sec. 13 and relevancy of statements as to boundaries in documents
not inter partes, we have referred to the fact that the English law was no doubt different but
there is no reason why such statements should not be relevant. We have given examples of
various situations to show why the recommendations in the 69" Report are not acceptable.
We do not want to repeat all those reasons. If statements as to boundary made by living
persons are to be treated as relevant under sec. 13 as per our recommendation, afortiori there
IS a stronger case to treat as relevant such statements by persons who are dead, or cannot be
found etc.

We have recommended insertion of an Explanation in sec. 13 as Explanation Il so far as

boundary recitals are concerned. We recommend a like Explanation be added below clause

(3) of section 32 as follows:
“Explanation: A recital as regards boundaries of immovable property in document
containing such statements, as to the nature or ownership or possession of the land of
the maker of the statement or of adjoining lands belonging to third persons, which are
against the interests of the maker of the statement, are relevant and it is not necessary
that the parties to the document must be the same as the parties to the proceedings or
their privies.”

Clause (4) of Section 32:

The clause deals with relevancy of statements by dead persons etc., being ‘opinions as to
public right or custom, or matters of general interest’. Statement must have been made before
the dispute arose.

In the 69" Report, it was recommended (see para 12.149) that no amendment be made
in clause (4) of sec. 32. It was pointed out that the amendment of the opening part as
suggested now will take care of the view of the Bombay High Court which held that
statements will be relevant only if they relate to facts in issue and not to relevant facts, - a
view which was dissented by the Madras High Court. The amendment overrules the Bombay
view. We have perused the reasons given and we agree with the view that no specific
amendment is necessary in clause (4) of sec. 32.

Clauses (5) and (6) of section 32:
These two clauses can be taken up together. It was so done in the 69" Report.

Clause (5) of Section 32 refers to a statement which ‘relates to existence of relationship’ and
clause (6) of sec. 32 to statement ‘made in will or deed relating to family affairs’. In both sub
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clauses, wherever the word ‘relationship’ occurs, the words ‘by blood, marriage or adoption’
were added by Act 18/1872. These clauses are quite important in matters of pedigree and
legitimacy.

In the 69" Report, it was recommended, after an elaborate discussion (see para 12.167) that
no amendments are necessary in these two clauses.

The statement as to relation being made under clause (5) of sec. 32 by the deceased
(or other person referred to in sec. 32) could be of the relationship of persons living at the
time the deceased (or other person referred to in sec. 32) made the statement or even those
who had died by that date. But under clause (6) of sec. 32 the statement is about relationship
of deceased persons only. Statements must have been made before the dispute arose. Under
clause (5) of sec. 32 special means of knowledge is necessary and not under clause (6) of sec.
32.

Family Bibles, coffin plates, mural tablets, etc. and even horoscopes, school registers come
under these clauses. In certain respects cl.(5) is wider while in certain respects cl.(6) is wider.
Under clause (5) of sec. 32, the maker must have special knowledge while under clause (6)
the maker need not have special knowledge.

The English law is stricter in regard to pedigree evidence. While under the English law, a
declaration made by the deceased person is admissible only when a question relating to
pedigree is in issue, under clauses(5) and (6) a declaration is admissible to prove facts
contained in them ‘on any issue’. In Dhanmull vs. Ram : Ch. 24 Cal 265, Petheram CJ stated
that law in India as to admissibility of statements of deceased persons relating to the existence
of any relationship by blood, marriage or adoption is different from the law in England and
the effect of the section is to make the statement aforesaid admissible to prove facts contained
in the statement, on any issue — whether relating to pedigree or not, but in other situations
also to prove commencement of the relationship in point of time or the date of birth of the
person in question. Blood relation includes the degree of descent from a common ancestor.
‘Existence of relationship’ includes non-existence of relationship also (Suba Raut vs.
Dindayal AIR 1941 P. 205)

Further, in India, statements of persons deceased, other than blood relations are also
admissible under clause(5), by persons having special means of knowledge. The restriction
as to special means of knowledge is not there in clause(6) and it is sufficient if the statement
is contained in the will, formal pedigree or tombstone etc. Thus, a family pedigree not
admissible under clause (5) may be admissible under clause(6), but , it must be noted that
clause(5) refers to existence of relationship between any person (dead or alive) while clause
(6) refers only to relationship between deceased persons. Under both clauses, the statement
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must have been made ante litemmotam, i.e. before the controversy arose (and not before the
commencement of the court case).

Section 50 of the Evidence Act is also relevant in this context and deals with ‘opinion on
relationship, when relevant’. It reads as follows:

“Section 50: When the Court has to form an opinion as to the relationship of one
person to another, the opinion, expressed by conduct, as to the existence of such
relationship, of any person who, as a member of the family or otherwise, has special
means of knowledge on the subject, is a relevant fact.

Provided that such opinion shall not be sufficient to prove a marriage in proceedings
under the Indian Divorce Act, 1869 (4 of 1869), or in prosecutions under sections
494, 495, 497 or 498 of the Indian Penal Code (45 of 1860).”

The difference between clause (5) of section 32 and sec. 50 is that sec. 50 makes the opinion
expressed by conduct in cases of pedigree relevant. Under sec. 50, an opinion must be
proved by the persons who held that opinion while sec. 32 deals with statements of persons
who are dead etc. and cannot be called.

In England declarations by persons who are illegitimate were excluded on the ground they
did not belong to the family. Section 47 of Act 2 of 1855 rescinded the English rule and also
admitted declarations, not only of illegitimate members of the family, but also of persons
who, though not related by blood or marriage, were yet intimately acquainted with the
members and state or position of the family. Clause (1) of Section 32 would include, in
India, statement of servants, friends and neighbours who are excluded under English law.
(see para 12.163 of the 69" Report).

In the 69" Report, it has been stated in para 12.167 that no changes are necessary in clauses
(5) and (6) of section 32.

We have referred to the basic principles governing pedigree evidence and allied matters and
to the difference between English and Indian law. We agree with the view in para 12.167 of
the 69" Report.

We may however refer briefly to a few cases after 1977. It has been held that original
horoscopes though admissible under clause(5) of sec.32 their evidentiary value may depend
on facts of the case. Horoscopes prepared subsequent to the time of birth but before the
question in dispute was raised are admissible (The Secretary to Government Home Dept. vs.
Hari Rao AIR 1978 Mad 42). The statement in his will that defendant was his adopted son is
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admissible but it is not conclusive and the burden of proving adoption lies heavily on the
person setting up the plea of adoption. (Banwarilal vs. Trilok Chand AIR 1980 SC 419). A
statement of date of birth in a horoscope is not relevant under sec. 32. Any statement of a
date of birth given in an horoscope is not a relevant fact under sec. 32 as it does not relate to
‘relationship’. (Savitri Bai vs. Sitaram AIR 1986 MP 219). When the case of a party is based
on genealogy consisting of links, it is incumbent on the party to prove every link thereof and
even if one link is found to be missing then in the eye of the law, the genealogy cannot be
said to have been proved: (State of Bihar vs. Sri Radha Krishna Singh: AIR 1983 SC 684.

We agree that no amendments need be made in clauses(5) and (6) of section 32.

Clause (7) of Section 32:

This clause refers to statements ‘in document relating to transaction mentioned in sec. 13,
clause (a)’ and states that when ‘the statement is contained in any deed, will or other
document which relates to any such transaction as is mentioned in sec. 13, clause (a).

This clause only refers to ‘transactions’ referred in clause(a) of 13 and not to ‘instances’
referred to in clause (b) of sec. 13. It does not include ‘verbal’ statements which words are
contained in the opening part of sec. 32. Sec. 13 applies to private and public customs and
this section also applies to them. Clause (7) of section 32 does not permit oral evidence of
reputation if statement in a document is relevant unlike English law where reputation
evidence is generally not admissible in question concerning private rights. In some
jurisdictions in US, proof of reputation may be received in proof of private boundaries (see
Sarkar, 15" Ed., 1999 p. 727).

The effect of clause(7) of sec. 32 is that a statement of a relevant fact contained in any
document which is admissible under clause (a) of sec. 13 could be itself a relevant fact, if the
party making the statement were dead, or could not be found etc. The transaction referred to
in clause (a) of sec. 13 is one relating to a right or custom and about its creation, assertion,
recognition etc.

In the 69""Report, a proposal was made to restrict the scope of
Clause (7) of section 32 by adding an Explanation that such statement will be relevant ‘where
the question in the proceeding now before the court is as to the existence of the right or
custom’. The Explanation also clarified that it is not necessary that the parties to the
document must be the same as the parties to the proceeding or their privies.

Though, there can be no objection to the latter part of the proposal in principle, we feel that it
does not fit in with all the types of document referred to in clause (7) of sec. 32. For
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example, in the case of a will, there is no question of there being two or more parties to the
will who can be identified by themselves or through their privies, in the proceeding inasmuch
a will is a unilateral document and not between two parties. If the case law, as pointed out in
the 69" Report, has broadly accepted the principle in the latter part of the proposed
Explanation, there is no need to put it in any Explanation particularly when a ‘will’ does not
fit into the language proposed to be employed.

So far as the first part of the Explanation is concerned, in the 69" Report, the Commission
differed from the decision of the Patna High Court in Khudiram vs. Amodebala AIR 1948 Pat
426 (see paras 12.171 to 12.175) and accepted the view of the Oudh Court in Rajnarayan vs.
Maharaj AIR 1937 Oudh 133 and took the view that “such statement is relevant where the
question in the proceeding now before the court is as to the existence of the right or custom”.
For understanding this recommendation, it is necessary to refer to facts in the Patna case
which were, in fact, discussed in detail in the 69" Report (para 12.171). In that case, the
mortgagor M (who died later) while executing a usufructuary mortgage stated that money to
be received under the mortgage was necessary for the purpose of shraddha ceremonies of one
S, who was dead by that time. S was, in fact, the real owner. The mortgagee was already in
possession. Thereafter, there was a proceeding in the court which was not between the same
parties to the document nor did it involve any right under the mortgage. On death of widow
S, M had taken possession of the property and in the mortgage, he had admitted death of S.
In a later court sale, arising of a decree against M, the property was sold and purchased by A.
The heirs of S’s husband brought a suit for declaration and possession against A. The
defence of A was that M had, before the court sale, acquired title by adverse possession for
more than 12 years, and A relied upon the fact that the earlier mortgage by M referred to
death of S and produced evidence of date of death of S, to prove his possession from about
the time of death of S. By the date of the latter suit, M had died. As to the proximate time
of death of S, the mortgage was put in evidence. It was held that the statement of the
mortgagor M about death of S was admissible in favour of the court auction purchaser A to
prove the title of the mortgagor M by adverse possession of more than 12 years against S.
The court held for purposes of clause (7) of sec. 32 reference to clause (a) of sec. 13 was
necessary only in regard to the nature of the right and did not require the whole of sec. 13 (i.e.
which also required the right or custom to be in issue) to be read into clause (7) of sec. 32.
Statements made before the dispute arose i.e. ante litem motam, are entitled to weight.

The 69" Report differed from the judgment and stated that the statement in the document by
the deceased M should have been excluded because the statement was by the mortgager
against a court auction purchaser who purchased property in a court auction for money due by
M, who was in possession of the property of the widow. The date of death of the widow
was not directly in issue in the latter suit but was relevant indirectly only in relation to the
main issue of adverse possession of M against the widow.
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We may here go back to clauses (5) and (6) of section 32 where we pointed out that unlike
English law, the statement of the deceased need not have a direct nexus with the issue arising
in a later suit. The 69" Report accepted that position.  On facts of that case, we are of the
view, that the statement of deceased M about time of death of S was relevant and admissible
though that date was not in issue in the latter suit and the only issue was as to M’s adverse
possession as against S and her heirs.

We do not find any good reason why the Commission stated in para 12.178 that “as a matter
of policy, some restrictions need to be placed on the relevance of statements under clause
(7). We are unable to identify the ‘policy’ which the Commission had in mind while dealing
with clause (7) of sec. 32 and why no such ‘policy’ was held applicable to clauses(5) or (6) of
section 32. We are of the view that ante litem motam statements made are quite relevant and
that it is not necessary to restrict the scope of clause (7) of sec. 32 when the provision has
been there for more than 130 years in the present form particularly when the “policy’ has not
been spelled out.

Thus, while we accept the second part of the proposed Explanation for clause (7) of sec. 32

we do not subscribe to the first part. In our view, the fact mentioned in the document to

which the deceased is a party need not be in issue directly in the latter proceeding before the

court. The Explanation proposed in the 69" Report, in our view, be modified as follows:
Explanation I:- Such statement is relevant where the question in the
proceeding now before the court is as to the existence of the right or custom
or if such statement related to facts collateral to the proceeding and it is not
necessary that the parties to the document must be the same as the parties to
the proceeding or their privies.

In the result, we modify the recommendation in para 12.179 and after such
modification, clause (7) of sec. 32 will read stated below, by using the actual words used in
sec. 13 rather than merely referring to sec. 13. We propose Explanation as stated above.

We then come to the Exception proposed. It reads as follows:

Exception: Nothing in this clause shall render relevant —

(@) a recital as to boundaries containing a statement as to the nature or ownership of
adjoining lands of third persons; or

(b) any statement made after the question in dispute was raised.
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There is some controversy under clause (7) of sec. 32 whether a will or other document there
can be a transaction. The Madras High Court in Periasami vs. Veradappa AIR 1950 Mad 486
held that a will (though not intervivos) is a ‘transaction’. The Calcutta High Court took a
different view. We agree that a ‘will’ is a document which can ‘create’ a right and that the
Madras view is correct. We are retaining the word ‘will’.

We are omitting clause (a) of the proposed Exception which makes inadmissible the
boundary recitals in documents not inter partes. The reasons given by us in our discussion
under sec. 13 for rejecting a similar proposal for sec. 13 need not be repeated by us.  See
also our recommendation under clause (3) of sec. 32 in this connection. We propose an
Explanation making boundary recitals relevant.

Therefore, we propose clause (7) of section 32 to be revised as under:
“(7) or in documents relating to transactions mentioned in section 13,
clause (a):When the statement is contained in any deed, will or other
document, being a deed, will or other document which relates to any
transaction by which a right or custom was created, claimed, modified,
recognized, asserted or denied or which was inconsistent with its existence, as
mentioned in clause (a) of section 13.

Explanation I:- Such statement is relevant where the question in
the proceeding now before the court is as to the existence of the right
or custom or if such statement related to facts collateral to the
proceeding and it is not necessary that the parties to the document must
be the same as the parties to the proceeding or their privies.

Explanation 11:- A recital as regards boundaries of immovable
property in a document containing such statement, as to the nature or
ownership or possession of the land of the maker of the statement or of
adjoining lands belonging to third persons, shall be relevant and it is
not necessary that the parties to the document must be the same as the
parties to the proceeding or their privies.”

Clause (8) of Section 32:

Clause (8) of Section 32 refers to the statements of person who cannot be found or whose
attendance cannot be procured and where the statement expressing feelings relevant to the
matter in question. While section 14 refers to the relevance of expression of feelings of an
individual, this section refers to feelings of a number of persons.

Illustration (n) is relevant here. It is the well-known case of ‘Beauty and the Beast” (Du Bost
vs. Beresford (1810) 2 Cambell’s Reports 511, 512)
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“(n). A sues B for a libel expressed in a painted caricature exposed in a shop window.
The question is as to the similarity of the caricature and its libelous character. The
remarks of a crowd of spectators on these points may be proved.”

The facts of the case above referred to are set out in detail in Sarkar (15" Ed., 1999, page
730). Lord Ellenborough held:

“the declarations of the spectators, while they looked at the picture in the exhibition
room, were evidence to show that the figures portrayed were meant to represent the

defendant’s sister and brother-in-law”

There, the defendant, brother of the lady whom the caricature portrayed, destroyed the picture
and the suit was filed for damages against him.

In the 69" Report, it was observed that clause (8) of sec. 32 did not require to be amended

(see para 12.189). We agree with this recommendation.

CYBER VICTIMIZATION
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In India consumption of information technology and electronic mediums for the same has
seen steep high since the new millennium. I remember a Tamil movie in the late 1990s
which showed how the computers would be used in future; it showed people are literally
throwing off their desk tops to the dustbins since they were “over used”, people belonging
to average income group have the power to buy laptops and grass root level workers are
using mobile phones. Nonetheless, | am talking about an era when a desk top computer
would have costed not less than twenty thousand rupees ( nearly $400) and an ordinary
mobile phone with no device other than device for speaking and hearing would have costed
not less than two thousand rupees (nearly $40). Cost of internet and pre paid sim cards for
mobile phones were not generally accessible by people belonging to lower to middle
income group. As such, computers and mobile phones were considered to be prized
possessions for the creamy layers. India was slowly getting introduced to cyber crimes like
hacking. Crimes like child pornography, phishing etc were still considered as “not our
problem still now”. Things have changed since then.

Back in 2012, couple of days ago | was sitting at the railway station waiting for my
train which will connect us to the international flight to Sweden. | was online through my
husband’s [Pad, searching for some last moment details about the conference we were
about to attend in couple of hours. Suddenly a woman shouted at me telling “ you will not
spare the computer even at the railway station? be careful.. somebody might steal it.”
Stunned, | looked at her: the woman must be in her late twenties, in a dirty sari, neatly
pinned up here and there. She was a schizophrenic; must have been abandoned by her
family and she remembers clearly how the computer screen looks like when one is online.
She sat on the floor near me and from her distracted communication with her imaginary
child, I could clearly understand that she was persuading the
child to not to sit with “mobile phones”. Within an hour or so, I saw another man, a daily
wage earner who commutes from nearby place, speaking loudly over his prize possession, a
cell phone with camera. | remember another incidence: on my way to Kolkata couple of
years back, | got a few co passengers who were contract labourers from north Indian states.
A couple of stations later, a young woman boarded the same compartment. She was
accompanied by a man who could be her colleague, or even her boyfriend. Both of them
looked well educated and professionals. One of the earlier co passengers made good use of
his mobile phone; he started clicking the camera device randomly. When the woman
noticed it, she instantly demanded not to click her and the owner of the device politely told
her that he is getting accustomed to the device and doesn’t know how to handle it......lame
excuse indeed. The lady’s companion snatched the phone and found a few pictures of the
woman in different poses. He patiently deleted all of them and warned the owner that if he
again does it, he will take stern action. The woman was probably spared because the owner
of the device got down in the next halt without making any more attempt to ruin the peace.
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What did | learn from all these incidences? Digital technology if put in wrong hands, can be
devastating. We can divide the cyber miscreants in two different sects: one who do it for fun;
one who don’t do it for fun. There are numerous examples of sexting cases, phone bullying
cases involving children where you can see the first sect of miscreants. In many such US
court cases, defence had established ignorance of the accused. But what about miscreants
who are not minors and who intentionally mishandle it for the purpose of experimenting the
devices? Basically we can do nothing. There is no law in any country which prohibits
ignorant persons from possessing a digital device with information and communication
technology, be it a computer, or a mobile phone. But off course, experience can turn an
ignorant into a mighty individual. 1 sadly note that when laymen such as the above gather
experience in handling the devices, the results may not be good. My assumption may not
testify all, but surely would testify some

ORGANISED CRIME IN INDIA: PROBLEMS
& PERSPECTIVES
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I. INDIA THE LAND AND PEOPLE

India is one of the oldest civilisations with a kaleidoscopic variety and rich cultural heritage.
It covers an area of 32. 87,263 sq. kms extending from the snow covered Himalayan heights
to the tropical rain forests of the south. As the seventh largest country in the world, India is
well mar ked off fromt h e r est of Asia by mountains and the sea, which give the country a
distinct geographical entity. It has a land frontier of 15,200 kms and a coast line of 7,516
kms. In 1996, India’s population was 931.9 million. Apart from English and Hindi, India has
17 other officia | la n gu a ges r ecognised by t h e Constitution.

In dia is a Un ion of St at es a n d is governed by a written Constitution which came into
force on 26th November, 1949. It consists of 25 States and 7 Union

Territories. Due to its colonial heritage, India follows the Anglo-Saxon common law system.
Article 14 of the Constitution provides for equality before the law. Article 21 guarant ees
pr otect ion of life a n d per son a | liber t y. Ar t icle 20 pr ovides protection against double
jeopardy. Article 39-A mandates the State to secure equal justice for all. Article 50 provides
for separationofthejudiciary fromt h e executive in the public services of the State.
‘The Police’ and ‘Public Order’ are in the State List but the ‘Criminal Laws’ and ‘Criminal
Procedure’ are in the Concurrent List. Resultantly, the ba sic crimina 1 statutes, namely, India
Penal Code, 1860; Criminal Procedure Code, 1973; Indian

* Joint Director, Central Bureau of Investigation, India.

Evidence Act, 1872; Indian Police Act,1861 and several others have been enacted by the
national Parliament. The States also have limited authority to legislate on the subjects
falling in the State List. The Police, being a State subject, is raised and maintained by the
State Government. Each State and Union Territory has a separate police force. Thus,
registration of crime, investigation and finalisation thereof is the mandate of the State
Police. In additiontot he State P olice For ce,t he Centr al Government has set up
certain Central Investigating Agencies, including the Central Bureau of Investigation
(CBI). CBI was set up under the Delhi Special Police Establishment Act, 1946. It has
concurrent jurisdiction in the investigative field in the Union Territories. It can also take
up investigation of cases falling within the jurisdiction of the States under the orders of
the Central Government, but only with the prior consent of the State Governments con cer
ned. Inaddition,the Central Government has constituted certain other in vestiga t in
gagencies,namely,theNarcoticsControlBureau,the Enforcement
Directorate, the Central Board of Direct Taxes and the Central Board of Customs and
Excise. These agencies investigate criminal cases falling in the ambit of special statutes
being administered by them and are empowered to launch prosecutions. The CBI,
however, is the premier investigating agency of the Central Government and has an
omnibus charter.
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I1. CRIME SCENARIO IN INDIA
Before | come to the subject of organised crime proper, it would be useful to have some idea
about the general crime situation prevailing in the country. India, the land of Lord Budha and
Mahatma Gandbhi, is growing into a violent society. The violent crimes that constituted only
8.2 per cent of the total crimes registered under Indian Penal Code (IPC) in 1953 increased to
14.4% in 1994. Gulshan Kumar, a Bombay music magnate with Rs. 800 crore empire, was
shot dead last year as he refused to pay a large sum of money demanded by Dawood Ibrahim
gang. This was preceded by killings of several Bombay industrialists and politicialns. 48
persons in 1995 and 71 persons in 1996 were lynched in West Bengal by the public. 61
Harijan were killed in J ehanabad District (Bihar) in caste based violence last month. The
caste and communal strife claimed 511 lives in 1997,with 3701 injured. The kidnappings for r
ansomofrichindustrialists, businessmen, top professionals and their wards are
lucrative for the criminal groups in the metropolitan cities. Delhi witnessed 40 such incidents
in 1994; 43 in1995 and
23 in 1996. Brutal attacks by the domestic servants of lonely housewives and old couples
for lootingarearecurringphenomenon inDelhi. ABenar as businessman was
kidnapped by a gang headed by a Member of State Legislature and even after extortion of
a huge ransom, he was killed lest he approach the police and reveal the gang’s identity.
Terrorist crimes have also taken their toll in terms of human casualties and damage to
public property. 308 bomb explosions in 1997 left 197 people dead and 1109 injured.
Delhi city alone witnessed 26 such incidents last year. The crime scenario is, thus, rather
grim.
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Table | shows the incidence and the rate of cognizable crimes under IPC and Special and
Local Laws (SLL) from 1986 to 1996: IPC crime, in absolute number, remained at about 1.6
million since 1990 but the SLL crime is increasing rapidly. In 1996, IPC crime constituted
27.1% of the total crime registered. Over the decade 1986-96, the IPC crime increased by
19.2% but the SLL crime increased by 39.8%. However, the lesser increase in the IPC crime
does not appear to truely reflect the intensity, gruesomeness and social impact of violent and
organised crime.

In this context, it is be useful to look at the incidence of IPC crimes under major crime heads
as shown in Table I1. There has been 44.3% increase in murders in 1995 over 1985.

TABLE |

INCIDENCE AND RATE OF COGNIZABLE CRIMES UNDER IPC AND SLL
FROM 1986-1996 (IN LACS)

YEAR INCIDENCE RATE**
IPC SLL TOTAL | IPC SLL TOTAL

1986 14.05 29.8 43.9 183.5 389.6 573.1
1987 14.06 35.8 49.9 180.1 459.3 639.4
1988 14.4 37.6 52.06 180.8 472.7 653.5
1989 15.2 38.4 53.7 188.5 474.0 662.4
1990 16.04 32.9 48.9 194 398.3 592.3
1991 16.7 33.7 50.4 197.5 396.8 594.3
1992 16.8 35.5 52.4 194.7 410.1 604.8
1993 16.2 38.03 54.3 184.4 430.4 614.8
1994 16.3 32.8 49.2 181.7 365.6 547.3
1995 16.8 42.6 59.4 184.2 465.3 469.6
1996 16.7 44.6 ...61.4 179.8 479.1 458.9

*A lac=1,00,000.
**Crime per 1,00,000 of population

The incidence of rape has increased by 88.7% over this period. Similarly, kidnapping and
abduction has increased by 27.3%. However, the dacoity shows decrease of 25.9%. While
robbery shows a negligible decrease over the the decade, there is about 11% decrease in
burglary and theft cases and 3.2% in riot ca s es . Th e in cidence of cu r ren cy counterfeiting
increased by 46.5% over this period. Overall IPC crimes showed an increase of 22.5% over
the decade.

In 1993, the crime rate in murder offences in India was 4.32 which is lower than that of
Canada (5.63) but higher than that of Bangladesh (1.99), China (1.95), Hong Kong (1.55),
Indonesia (0.84), Japan (0.99), Nepal (2.32) and Singapore (2.02). The crime rate in theft and
dacoity cases was 1.05 in India. It is much lower than that of Bangladesh (7.29), Hong Kong
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(390.86), Indonesia (28.39), Japan (205.97) and Singapore (146.18). In India, the crime rate
in burglary offences was 13.91 which is much lower than most of the countries of the region.
The crime rate in rape offences was 1.38 which is lower than that of China (3.62), Hong
Kong (1.74) and Singapore (2.75) but higher than that of Japan (1.29), Nepal (0.98),
Indonesia (0.71) and Bangladesh (0.44).

It is pertinent to mention that crime under the special and Local Laws (SLL) constitutes
over two-thirds of the total cognizable crime in India (IPC crime constituting less than
one-third).

Table V shows the incidence of SLL crime. About 4.29 million SLL cases were registered

in 1995. There was 38.8% increase in SLL in 1985. Registration under t h e Ar ms Act h
asshownamar gina l increase of 3.8% over the decade. However, there was increase

of 41.4% under the NDPS Act. Suprisingly, registration under the Gambling Act, declined

by 23.2 per cent
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TABLE 11 INCIDENCE OF IPC CRIMES UNDER MAJOR CRIME HEADS

Crime Head 1985 1991 1992 1993 1994 1995
Murder 25970 39174 40105 38240 38577 67464
Attempt to| - 29778 31202 29725 30020 29571
murder
Rape 7289 10410 11708 12218 13508 16754
Kidnapping 16051 20079 20518 19830 20983 20426
&abduction
Dacoity 11254 10831 11308 9357 9271 8335
Robbery 22501 26428 26444 24354 23933 22443
Burglary 130354 | 132087 | 127281 | 123020 | 121536 | 116507
Theft 330554 | 36282 350582 | 320434 | 303564 | 294306
Riots 99757 105309 | 104749 | 93838 94344 96520
Counterfeiting | 1504 4467 5133 3728 2851 2203
OTHER IPC 696069 | 886287 | 907071 | 903082 | 924342 | 722583
CRIMES
TOTAL: 1384731| 1678375| 1689341| 1629936| 1635251 | 1695696
TABLE 111 INCIDENCE OF SLL CRIME UNDER MAJOR HEADS
CRIME HEADS 1985 |1991 1992 1993 (1994 1995
ARMS ACT 61987 62025 63893 65532 60289 64331
NDPS ACT 14277 20944 99478 21087 20304 20194
GAMBLING 179419 | 167113 | 167193 | 162800 | 156926 | 137737
ACT
EXCISE ACT 106183 | 95863 95108 96578 102096 | 114355
PROHIBITION 106183 | 95863 95108 96578 102096 | 114355
ACT
EXPLOSIVES 3373 5458 8899 6163 4641 5113
ACT
IMMORAL 14815 14639 12580 12496 10132 8447
TRAFFIC ACT
ANTIQUITY& - 10 40 18 66 69
ART TREASURE
ACT
OTHER SLL 2327129 | 2284495 }2401039 | 2513251 | 2793225 | 3232633
CRIMES
TOTAL: 3096481 3773563| 3350971| 3808448| 328638 | 4267476
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but, registration under the Prohibition policy being pursued by the States like Haryama
and Gujarat, creating a fertile ground for organised boot-legging. Crime under the
Immoral Traffic (Prevention) Act decreased by 43% wh ich is r at h er surprising.
A. Convivtion Rate

To secure high conviction rates is not the overall objective of the criminal justice system
in any country. Even so, conviction rate is one of the main indices of its efficacy. Table
IV shows the percentage of IPC trials completed in the courts and the percentage of cases
convicted.

TABLE 1V DISPOSAL OF IPC CRIMES IN THE COURTS (PERCENTAGE)

YEAR| TRIAL CONVICTION
COMPLETED
1961 | 30.3 64.8
1971 | 32.0 62.0
1981 | 23.9 52.5
1991 | 16.8 47.8
1993 | 16.7 45.9
1994 | 155 42.9
1995 | 151 42.1

The percntage of trials completed in a given year is going down steadily. While about 30%
trials were completed in 1961 and 1971, the percentage came down to 23.9in 1981 and 16.8
in 1991. Th e percentage has further come down to only 15.1 in 1995. Crime head-wise,
conviction rate in IPC crime is shown in Table V.

TABLE V PERCENTAGE OF CONVICTIONS UNDER MAJOR CRIME
HEADS IN 1995

CRIME HEAD % OF
CONVICTION

Muder 37.0
Attempt to Murder 36.0
Rape 30.0
Kidnapping & | 30.3
Abduction

Dacoity 27.3
Robbery 34.1
Burglary 42.7
Theft 45.7
Hurt 38.4
Sexual Harassment 73.1
Other IPC crime 45.9
TOTAL IPC CRIME | 42.1
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About one-third of the IPC crime are convicted by the trial courts, with the exception of
sexual harassment cases wherein the conviction rate is quite high. This dose not compare
favourably with most other nations, including UK, USA, Japan, France and China. However,
unlike IPC crimes, the conviction rate is much higher in non-1PC (i.e SLL crimes). Table VI
shows the conviction rate under major crime heads.

TABLE VI CONVICTION PERCENTAGE IN SLL CRIMES IN 1995

CRIME HEAD PERCENTAGE
Arms Act 59.6
NDPS Act 48.8
Gambling Act 82.9
Excise Act 74.3
Prohibition Act 69.1
Explosives Act 48.2
Immoral Traffic(P) Act| 89.7
Indian Railway Act 96.7
Indian Passport Act 69.9
Forest Act 61.6
Other SLL Crimes 90.4
Total SLL Crimes 85.8

The cases instituted under the Arms Act,

N DP S Act and E xplosives Act a r e essentially recovery based. The Police recovers the
contraband or illicit arms explosives from the possession or premises of the accused,
filing the charge sheet. Almost 50% are acquittals in narcotic drugs related cases; which is
mainly due to nonobservance of statutory and procedural requirements by the
investigating officers. This is rather disturbing and calls for proper training of officers and
streamlining of systems and procedures.

B. Pace of Trial

The accused has a right of speedy trial as per the tenets of natural justice. Such ar ight is
inherentinArt. 21 of ou r Constitution. However, the reality is different. In the end of
1995, 7.12 million cases- 4.12 million under IPC and 3.0 million under SLL- were
pending trial. Of the IPC crimes, 0.77 million were pending trial for more than 8 years.
Thus, 18.6% cases were pending trial over 8 years. It is common ground that delayed
trials violate natural justice and are also prejudicial to the interests of the prosecution.

No data for the average time taken in trials is available on an all-India basis. However,
according to a study conducted by S.Venugopal Rao, a distinguished police officer, in
regard to 16 police stations in Andhra Pradesh State, the average time taken for trial is 15
months in convicted cases of murder and 28 months in acquittal cases. In rape cases, it is
21 and 9 months respectively. In burglarly cases, it is 3 and 6 months but in robbery cases
thetimetakenislmonthand2lmonthsrespectively .
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The study generally shows that the average time taken in trials is much higher when
compared to countries like J apan, where the average time taken is only about 3 months. It
is also higher compared to Korea, UK and USA. This is one of the main contributory
factors to the low conviction rate.

I1l. ORGANISED CRIME-TOWARDS A CONCEPT

The core organised crime activity is the supply of illegal goods and services to countless
numbers of citizen customers. It is also deeply involved in legitimate business and in
labour unions. It employs illegitimate methods-monopolisation, terrorism, extorition and
tax-evasion to drive out or control lawful ownership and leadership, and to extract illegal
profits from the public. Organised crime also cor ru p t s p u blicofficia Ist o a ver t gover
nmentalinterfer encet a ndis becoming increasingly sophisticated. In India, in
addition to its traditional spheres of activities which included extortion, seeking
protection money, contract killing, boot-legging, gambling, prostitution and smuggling,
now added is drug trafficking, illicit arms trading, money laundering, transporting
illegitimate activities based essentially on its readiness to use brute force and violence. By
corrupting public officials and thereby monopolising or near monopolising, organised
crime aims to secure for itself power. Later, the money and power it begets are used to
infiltrate legitimate business and several other related activities.® The recent experience
has shown that it attempts to subvert and cor ruptour democratic processes.
Involvement of Bombay based criminal syndicates in the serial bomb blast in 1993, andt
h e con t r a ctkillings of sever a | important social and political leaders in Bombay,
indicates that organised crime in this part of the country is emerging as a serious
challenge to the State. The destabilising effect that organised crime hasonthecountr
y’seconomy, tradeandcommerce can hardly be over-emphasised. Organised crime
continues to grow at a disconcerting speed as the existing laws and procedures are not
powerful enough to help the law enforcement agencies to collect adequate evidence to
bring criminal charges and try other remedies against organised criminal syndicates as a
whole andtherebyincapacitatethemfrom carrying out their nefarious activities.
Since the real strength of organised crime lies in its money power with which it buys
political power, it is imperative to destroy its money power base.

Organised crime is not confined to the boundaries of any one country and has become a
transnational problem. This is evidenced in the fields of drug trafficking, money-laundering,
terrorism, gun-running and illegal immigration rackets. Moreover, advances in science and
technology enable members of organised criminal groupstooperatewithhighmobili
t y a n d sophistication, thereby aggravating the already grim situation.

Organised crime has been studied in depth in USA since the beginning of this century. The
Kefauver Committee (1951) concluded that there was a nation-wide net work of criminal
syndicates in the USA, fundamentally based on ‘muscle’ and ‘murder’ indiscriminately used
in running their criminal enterprises.°

The U.S Task Force Report, 19674 , aptly describes the scourge in the following words:
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“Organised crime is a society that seeks to operate outside the control of the American
people and their government. It in volves thousan d s of crim in als working within structures
as complex as those of any large corporation, subject to laws more tightly enforced than
those of legitim ate governments. Its actions are not im pulsive but rather the result of
intricate conspiracies, carried on over many years and aimed at gaining control over whole
fields of activity in order to amass huge profits”. In 1968, the US Congress enacted the
Omnibus Crime Control and Safe Streets Act. According to it :

“Organised crime includes the unlawful activities of the m embers of a highly organ ised ,

d isciplin ed association engaged in supplying illegal goods and services, including but not

limited to gam bling, prostitution, loan sharking, narcotics, labour racketeering and other

unlawful activities of such associations”.

This language reflects both a growing knowledge of the extent and diverse nature of
organised crime and a conscious effort to avoid restrictive definition that might limit
application of the statute.

The 1976 Task Force on Organised Crime of the National Advisor Committee on Criminal J
ustice Standard and Goals did not endeavour to define organised crime but proposed a
description that attempted to explain the nature of organised criminal activity. It listed seven
characteristics of organised crime. It, inter alia, observed that organised crime is a
conspiratorial crime, having profit as its primary goal2 .

The Organised Crime Control Act, 1970, strengthened the existing laws in several respects
in that it, inter alia, provided immunity to an organised crime witness and prescribed
testimonial compulsion of the witness. It also criminalised use of money generated by the
racketeering activity and prescribed longer jail terms:. The preamble of the Act captures the
nature and magnitude of the threat posed by organised crime to the society* : “Organised
crime in the US is a highly sophisticated, diversified and widespread activity that annually
drains billion s of d ollars from Am erica’s economy by unlawful conduct and illegal use of
force, fraud and corruption; organised crime derives a major portion of its power through m
oney obtained from such illegal en d eavours as syndicated gambling, loan sharking, the th
eft an d fen cin g of property, th e importation and distribution of narcotics and other
dangerous drugs, and other forms of social exploitation; this money and power are
increasingly used to infiltrate and corrupt our democratic processes; organised crim e
activities in the US weak en the stability of the Nation’s sconomic system, harm innocent
investors and competing organisations, interfere with free competition, seriously burden
inter state and foreign commerce, threaten the domestic security and underline the general
welfare of a nation and its citizens”.

The Racketeer Influenced and Corrupt Organisations statute (RICO-1970) has become the
centre piece of U.S federal law proscribing organised criminal actibity. In lieu of a
definition of organised crime, RICO defines rackteering activity:

“R ack eterrin g is an act or threatinvolvingmurder, kidnap ping, gam blin

g, arson , robbery, bribery, extortion or dealing in narcotics or dangerous drugs and
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other denominated crim e......A pattern of rack eteering activity requires at least two
acts of racketeering activity”.
The Witness Security Reform Act, 1984, empowers the US Attorney General to change
the identify of a witness, relocate them and financially support them till they become self-
supporting. The witness is also given physica | pr otection . Th e U S authorities secured
several convictions of important mafia leaders in the 1970’s under the deterrent laws
(RICO) mainly due to the witness protection programme.
The penal statutes of several countries, in clu din g It a ly, h a vecrim in a lised organised
crime. The Italian Penal Code dose not specifically define ‘organised crim e’ bu t it
dosedefin e ‘crim in a 1 association’. According to Article 416 of the ItalianPenal
Cod e, thecrimina l association is:
“When three or m ore persons associate for the purpose of committing more than on e
crim e, w h 0 ever prom otes or constitutes or organises the assochiation, shall be
punished, for that alone, with imprisonment from 3 to 7 years”. Japanhasasp ecia
Ilawonthe
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Prevention of Irregularities by gangsters.

IV. CHARACTERISTICS OF It is meant to exercise necessary control
ORGANISED CRIME on acts of intimidation and violence carried
According to the Presidents Commission
out by gangsters, to protect the activities 14
on Organised Crime 1986 , organised of Civic
Public Organisations and to crim e is t h e collect ive r esult of t h e prevent danger to the life
of citizens from commitment, knowledge and actions of gang-land war. Article 2 of the
aforesaid
three components : law defines
gangs as:
i) The Criminal groups;
“Gangs means any organisation likely to i) The Protectors; and help its
members (including members of iii) The Specialist support. affiliated organ
isation of th e said organ isation ) to collectively an d
A. Characteristics of the Criminal h abitu ally
com m it illegal acts of
Group violence”.
1) Continuity: The criminal group operates
The law appears to have wide canvass beyond the life time of individual as it purports to
cover all types of illegal members and is structured to survive acts of violence. The main
emphasis is on changes in leadship. the collective and habitual commission of
) Structure: Thecriminalgroup
isillegal acts of violence of by the members structuredasacolle ction of of an
organisation. The Acts also provides h ier ar chically ar ran ged in t er for designation of a
gang by the Prefectural depen den t offices devotedtothe
Public Safety Commission after giving an a ccomplishimen t of a par t icu la r opportunity to
be heard by such gangs and function. It may be highly structured their members. It
criminalises the act of or may be rather fluid. It is, however, being a member or associate of a
designated distinguishable as the ranks are based gang. The punishment, however, is light i.e,
on power and authority. imprisonment up to
one year.
(3) Membership: The membership in the
Interpol has sought to define organised core criminal group is restricted and crime as :
based oncommontraitssuchas
“Any enterprise or group of persons ethnicity, criminal background or engaged in
continuing illegal activity common interests. The potential which has as its prim ary
purpose the members are subjected to a lot of generation of profits irrespective of scrutiny
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and required to prove their national boundaries”. worth and loyalty to the criminal group.
No definition of organised crime can be
Th e r u les of m embership in clu de perfect
and universally acceptable. The secrecy, a willingness to commit any act evolution and the
forms of organised crime for the group and intent to protect the differ from one country to
another, which group. In return for loyalty, the member may be the result of different social,
of a criminal group receives economic economic, historical and legal factors. ben efits ,cer t a
inprestige,and
Hence, any attempt to define organised protection from law enforcement. crime has to be
in the light of each country’s
(4) Criminality: The criminal group reliesexperience in dealing with the problem. Let on
continuing criminal activity to us not restrict organised crime to Mafia generate income.
Thus, continuing type bodies or secret societies with rigid criminal conspiracy is inherent
in rules and initiation rites. This is more organised crime. Some activities such romantic
that what is found in practice.
as supplying illegal goods and services
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directly produce revenue, while others including murder, intimidation and bribery
contribute to the groups ability to earn money and enhance its power. The criminal group
may be involved both inle gitimateaswe Il as illegitimate business activity at the
same time.

(5) Violence: Violence and the threat ofviolence are an integral part of a criminal group. The
violence or threat of it is used against the members of the group to keep them in line as
also against the outsiders to protect the econ om ic int er est sof t h e gr ou p. Members
are expected to commit, condone or authorise violent acts.

(6) Power/Profit Goal: The members of thecriminal group aim at maximising the group’s
profits. The political power is achieved through the corruption of public officials,
including legislators and political executive. The criminal group maintains power through
its association with the “protectors” who defend the group and its profits.

B. Protectors
Theyarecorru ptpublicofficials,attorneysandbusinessmenw h o individually
or collectively protect the criminal group through abuses of status and/or privilege and
violation of the law. As a result of the protector’s efforts, the criminal group is insulated from
both civila nd crim ina | gover n ment a ct ion s . Corruption is the centra | tool of the
criminal protectors. A criminal group relies on a network of corrupt officials to protect the
group from the criminal justice system.

C.Organised Crime Support

(1) Specialist Support: Organised criminal groups and their protectors rely on skilled
individuals or support to assist the criminal groups on an adhoc basis. They are
nonetheless considered part of organised crime. The specialists include pilots, chemists,
arsonists, hijackers, shooters etc.

(2) Social Support: Social support includespublic officials who solicit the support of
organised crime figures; business leaders who do business with organised crime figures
at social gatherings and thus portray the criminal group in a favourabale or glamorous
light.

My experienceshows, t hat a ll t h e aforesaid characteristics are not apparent in all the

ciminals group in India. Futher, the degree of these characteristics may vary fromgr

ouptogroup.The quintessential element of organised crime is continuin g illega |

a ctivities for generating illegal profits. Conceptually, as long as this condition is satisfied,

a group can be termed as an organised criminal group. Indian experience, however, shows

that there is continuing illegal activity by organised criminal gangs, sometimes even in

the absence of profit motive. Rigging of elections, proventing voters from exercising their
electoral rights, preventing public servants from the lawful discharge of their duty, and
recurrence of caste or communal violence on a continuing basis are such exa m ples. Inm

y view, it would be apporopriate to bring such crime also under the ambit of organised

crime.
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V. LEGAL POSITION IN INDIA
Organised crime has always existed in India in some form or another. It has, however,
assumed its virulent form in modern times due to several socio-economic and political
factors and advances in science and technology . Even though rural India is not immune
from it, it is essentially an urban phenomenon. In India, there is no comprehensive law to
control organised crime inallitsdimensionsandmanifestations, Thereis, h
owever, subst a nt ive la w r ega r din g crim in a | conspiracy. There are also penal
provisions invariousstatutesaga in st specific violations of those statutes.
A.Criminal Conspiracy
Sec. 120-A of the Indian Penal Code defines criminal conspiracy as:
“When two or more persons agree to do, or cause to be done(1) An illegal act, or
(2) An Act which is not illegal by illegal means. Suchanagreementis designated
as crim inal conspiracy: provided that no agreement except an agreement to com m it
an offence shall amount to a criminal conspiracy unless some act besides the
agreement is done by on e or more p a rt iest osuch agreement in pursunce thereof.
Explanation: It is immaterial whether the illegal act is the ultimate object of such
agreement, or is m erely incidental to that object”.
Section 120-B of the India Penal Code provides for punishiment for criminal con spir a
cy. The punish ment fort h e conspirator is the same as for the principal offender. It
may, however, be emphasised that the criminal conspiracy by itself is a substantive
offence. The conspiracy need not fructify and the mere proof of the cxistance of the
criminal conspiracy is adequate to have the criminal punished for such criminal
conspiracy.
B.Dacoity and Related Offences
Dacoity is one of the oldest forms of crimes in India and is committed purely for the
purpose of looting or extortion. Section 391 of the Penal Code defines dacoity as:
“When five or m ore persons conjointly commit or attempt to commit a robbery, or
where the whole number of persons conjointly com m itting or attempting to com m it a
robbery, and persons present and aiding such commission or attempt amount to five or
more, every person so committing, attempting or aiding is said to commit ‘dacoity’.”
In other words, if five or more persons commit the offence of robbery, they commit ‘dacoity’.
Dacoity is punishable with im p r is on m en t for life or r igorou s imprisonment up to 10
years and five months (section 395). The Code also criminalises preparation to commit
dacoity (section 399) and assembly for the purpose of committing dacoity (section 402).
Importantly, section 400 of the Code criminalies the act of belonging to a ‘gang’of persons
associated for the purpose of habitually committing dacoities. The punishment is quite severe
and may even extend to life imprisonment. Similarly, sect ion 401 crimin a lises t h e a ct of
belonging to a gang of thieves. It would, thus, appear that adequate legislative tools are
available to the law enforcement agencies to deal with gangs of dacoits and thieves, but the
proof of existence ofaganginCourtrequirespainstaking investigation.
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In view of in crea sin g in ciden t s of kindnapping for ransom, the parliament inserted

Section 364-A in the India Penal Code to provide for stingent punishment for such offences,

further strengthened in 1995. The amended Section 364-A reads as follows:
“Whoever kidnaps or abducts any person or keeps a person in detention after such
kidnapping or abduction and threatens to cause death or hurt to such person, or by his
conduct gives rise to a reasonable apprehension that such person m ay be put to death or
hurt, or causes hurt or death to such person in order to compel the Government or any
foreign State or in tern ation al in ter-govern m ental organisation or to do or abstain from
d oin g an y act or to pay sh all be punishable with death, or imprisonment for life, and
shall also be liable to fine”.

C. Law on Gangsters Thereisnocentral legisla t ion t osuppress ‘gang activity’ having
countrywide applicability. The State of Uttar Pradesha, most populous and politically most
powerful (population : 139.1 million in 1991), enacted Uttar Pradesh Gangsters and Anti-
Social Activities (Prevention) Act, 1986, which is applicable in that State only. The gang
has been defined as a group of persons, who, singly or collectively, indulge in anti-national
activities by violence or threa t of violence for ga ining undue political, economic or
physical advantages and includes, offences against the body, boot leggin g, for cible
possession of immovable property, creating communal disturbances, obstructing public
servants in the discharge of their duties, kidnapping for ransom, diverting an aircraft or
public transport vehicle from its schedule path, etc .

A gangster is punishable with minimum imprisonment of two years extendable up to 10 years
(sec. 3). The rules of evidence have been modified and certain statutory presumptions can be
raised against the gangsters by the trial court. Provision has also been made for the protection
of witnesses. The trial may be held in-camera on the request of public prosecutor. The name
and address of a witness can be omitted in the court records, if the Court so desires. The
property of the gangster can be attached by the District Magistrate if satisfied that it was
acquired through criminal activity.
This Act h asawide can vassan d purports to cover large areas of organised criminal
activity. It is, however, different from laws enacted in foreign countries, in that, apart from
criminalising money making activities of the criminal gangs, it also criminalises infringement
of election laws, causing obstruction or disturbance in the pursuit of lawful trade, business or
profession and incitement to violence and disturbance of communal harmony etc. It appears
to be more comprehensive than RICO.

There is no firm data available to assess its effectiveness. It appears that due to inadequate

investigations and inordinately delayed trials by the courts, this legislation has not been

able to make any dent on the criminal landscape of the State.

D. Other Laws

There are several other central statutes which deal with specific facets of organised crime.

Some of them are: the Customs Act,

1962;theNarcoticsDrugsand
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Psychotropic Substances Act, 1884; the Immoral Traffic (Prevention ) Act, 1956; the
Foreign Exchange Regulation Act, 1973 and the Public Gambling Act, 1867 etc. Besides,
the State Government have also legisla t ed on subject s lik e excise, prohibition and
gambling etc.

E. Preventive Action

The National Security Act 1980, provides for preventive detention by the Central
Government or the State Government or by t h e officer s design a t ed by t h ese
Government. The detention order is issued for one year with a view to preventing a per
sonfromactinginanymanner prejudicial to the defence of India or to the friendly
relations with foreign powers. The det en t ion h a st o be a ppr oved by a n Advisory
Board headed by a serving High

Court judge. The expression ‘security of India’ is open to liberal interpretation and this
Act has been used, though sparingly, against anti-national elements and hard core
gangsters. Detention is an executive action and the case does not go to the court for trial.
The illicit trafficking in narcotic drugs and psychotropic substances poses a serious threat
to the health and welfare of the people and the activities of persons engaged in such illicit
traffic have a destablising effect on the national economy.

The Prevention of Illicit Traffic in Narcotic

Drugs and Psychotropic Substances Act 1988, pr ovides for det en t ion of such persons. The
Central Government or the State Government or designated officers of these Government,
can pass an order for det a in in g a per son wit h a view t o preventing him from engaging in
illicit traffic in narcotic drugs. The detention can be m a de for on eyea rbu t in cer t a in

circumstances it is extendable to two years.

Thus, India has laws scattered in various statutes to deal with various facets of or ga n
isedcrim e. Th e exist in g la ws, however, drastically fall short of the requirements to
curb the menace. The Government of India is conscious of this and has drafted the
Organised Crime Control Act.
Th e dr a ft Act defin es ‘Or ga n ised Criminal Gang’ in a very comprehensive manner,
incorporating most of the essential characteristics of organised crime. A gang is defined
as:
“A band of two or m ore persons who commit or attempt to commit or cause to be com
m itted, either individually or collectively, in furtherance of a common object or objects
and on a continuing basis, for material gains or otherwise, by taking recourse to use or
show of violence or threat of violence, either direct or im plied, or by fraudulent or
dishonest m eans corrupting the public servants, any of the acts listed in Schedule | to
this Act.”
Schedule | includes most major criminal offences, including murder, bodily harm,
smuggling, traffic in drugs, kidnapping for ransom, espionage, causing bomb blasts,
aircraft hijacking, hostage taking, mass Killing, contract killing, gang rapes, extortion etc.
The draft Act specifically provides for admissibility of scientific expert evidence;
computer print-outs of telephone calls, confession of the accusedpersonmadetoap
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olice office r ; identification by videograph; evidence obtained through Interpol and
protection of witnesses. It also provides for the setting up of a national body to co-
ordinate effort against organised crime and the setting up of Organised Crime Cells at the
State and District levels. The Act also criminalises laundering the proceeds of crime. The
trial under the proposed Act is to be conducted by a Designated Court. The Act provides
for stingent punishment to the accused. ItisnotknownwhentheNational
Parliament will enact the law, but the above effort shows the government’s deep concern and
anxiety about the growing menace of organised crime and the need to curb it.
The most significant aspect of the draft Act appears to be that continuing criminal activity,
based on violence, even when not impelled by ‘material gain’ , is proposed to be brought
within the ambit of organised crime. This is an obvious departure from prevalent definitions
of organised crime in other countries.

VI. PROFILES OF SOME ORGANISED CRIMINAL GANGS

Criminal gangs have been operating in

India since ancient times. The gangs of ‘thugs’ usually preyed on travellers or wayfarers
while traversing lonely regions that passed through thick jungles. The ‘thugs’ travelled in
gangs, large or small, usually un-armed and appearing to be pilgrim s, a sceticsorotherhar
m less wayfarers. By means of ingenius tricks and false pretences, they won the confidence
of their intended victims who were looted and murderd®. Sir William Sleeman was mainly
responsible for destroying the ‘t hu gg’ or ganisa tion. Lor d Willia m Ben t in ck pa ssed a
ser ies of specia | legisla t ion t ocr u sht h e ga n gs. Sir William Sleeman in his book
“Rambles and

Recollections” claims that between 18311837, as many as 3,206 t h u gswer e proceeded
against; 418 out of that number being hanged and 483 taken as approvers:. Approvers and
their descendents were detained for many years in a special institution at Jabalpur. The thug
crime is almost extinct now.

Dacoity was a serious menace in some parts of the country, particularly in the Chambal
ravines (trijunction of the present States of Madhya Pradesh, Uttar Pradesh and Rajasthan) in
the 1940’s and 1950s. Som e da coit lea der s like Ma n Sin gh became legends in their life
time due to their Robin-hood image. Several such gangs continued to operate in the States of
Madhya Pradesh and Uttar Pradesh which have more or less been neutralised now both as a
result of police action and social reform movements.

Depredations of crimina | ga ngs in Bombay compelled the first Governor of the island to
const it ute aSpecia |l For ce consisting of about 600 men in 1669 to control the menace of
the criminal gangs who robbed the citizens and visiting sailors alike? .

No systematic study of organised crimehas been conducted in India either from a sociological
or criminological angle. There is no firm data to indicate the number of organised criminal
gangs operating in the country, their membership, their modus operandii and the areas of their
operation. It whould not be wide off the mark to say that thousands of organised gangs
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operate in the country side. Their structure and leadership patterns may not strictly fall into
the classical Italian Mafia module, and they may sometimes be operating in loose structures,
but the depredations of such criminal gangs are too well known to be recounted. However,
the most essential characteristic of organised crime i.e making money or “maximisation of
profits” and acquiring political power through such money, exists in most of the gangs. The
purpose of organised crime in India, as elsewhere in the world, is monetary gain and this is
what makes it a formidable force in today’s socio-political set up.
In view of the complexity of the problem, the continental size of the country and lack of
authentic data, it is not possible to cover all, or for that matter even major, organised criminal
gangs in this paper. | have, however, attempted to give profiles in brief, of some of the major
gangs in metropolitan areas which cosiderably affect the nation’s life.
A.Bombay Gangs
Bombay, being the financial capital of India, is the playground of several criminal gangs
and their continuing warfare for dominance. The first systematic study of organised crime
was conducted by VK Saraf, retired Commissioner of Police, Bombay City, in 1995, in
which he has traced the origin of organised criminal gangs in the city, their criminal
activities and the inter-gang warfares. He has also enumerated the chief characteristics of
the Bombay gangs 2 .
After independence, due to prohibition policy adopted by the Government of
Maharashtra, boot-legging or trade in illicit liquor, became a lucrative business for the
criminal gangs. They made lot of money by supplying illicit liquor to the local citizens.
Their activities also extended to the neighbouring State of Gujarat whichwasdeclare
ddryatthetime of
independence and continues to be so ever since that time. VaradaRajanMudaliar, who
started as a porter at VT Railway Station, took to thievery at the Bombay Docks and
graduated to boot-legging in the 1960s. He acquired considerable wealth through this
activity and compromised the law enforcement system considerably. In the mid 1980s, he
became so influential that he used to hold ‘durbars’ in his areas of influence, to settle
disputes.
Similarly, Haji Mastan and Yusuf Patel started off as a small time criminals and later took
to smuggling gold and silver: They made a lot of money and invested it in legitimate
business, mainly construction and real estate. Haji Mastan had an attempt made on Yusuf
Patel’s is life in the 1970s due to business rivalry but the latter survived. It was the
beginning of gang war far e in Bombaywhichcontinuesunabatedtodateand
h a s claim ed hundreds of lives.
The four major Bombay gangs are as follows:
1. Dawood Gang
Dawood is the most powerful, Bombay gangsters having a country wide networks with
linkages abroad. He is one of the most powerful gangsters involved in transnational
crimes mainly narcotic drugs, smuggling, extortion and contract killing. He has lived in
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Dubai since 1985. He had a phenomenal rise in short time. Being the son of a Bombay
Crime Branch Head
Constable, he started off as a petty criminal and had the sympathies of Bombay Police
due to his father’s connections. He used to help smugglers recover money from those who
did not keep up their word. In the 1970s other gangs had become relatively weak and he
took advantage of the vacuum and took to smuggling gold and silver. He built up his
criminal empire with the help of his brothers, and close associates. He is responsible for
the elimination of hundreds of criminals belonging to rival gangs. He is now in narcotic
drugs trafficking. The liberal bail policy pronounced by the Supreme Court helped him
consolidate his gang. In 1980s he became the most feared gangster of Bombay. However,
fearing risk to his life at the hands of rival gangs, he fled to Dubai, but his criminal
network remains virtually intact. He operates his gan g wit himpunityasthereisno
extradition treaty between India and Dubai, and his extradition has been refused by the
Duabi authorities. He tried to win social respectability by playing host to influential
politicians and film stars in Dubai.
His brother Anees Ibrahim looks after smuggling, drugs and contract killings. Noora
looks after film financing and extortion from film personalities. Igbal, a low profile
person, looks after his legitimate business activities including share markets in Hong
Kong and jewellery and gold businesses. His gang cosists of about 4,000 to 5,000 men.
50% of the members are from Bombay and the neighbouring districts. 25% come from
Uttar Pradesh, including Abu Salem, his right hand man.
Duetochangesin fisca | policies, smuggling of gold and silver has become less lucrative
now. The main activities of this gang now are extortion, contract Killing, film financing, drug
trafficking, smuggling computer parts and illicit trade in arms and ammunitions. They have
been supplying arms both to criminals and terrorists.
Dawood Ibrahim has invested heavily legitimate businesses. His brother Anees own s a Tr a
din g Com pa ny in Du bai. Dawood has invested about 20 crores in Diwan Shopping Centre
in Bombay and is also said to have financial stakes in the Diamond Rock Hotel in Bombay.
Noora runs Suhail Travel in Bombay, which has since come under severe enforcement
pressure. Dawood reportedly has huge financial stakes in the East West Airlines. H is legit im
at e bu sin essem pir e is estimated to have a turn over of about Rs. 2,000 crores per year.
Dawood’s gang was secular in character before 1993 and used to attract volunteers fr om bot
htheHinduandMuslimcommunities.However, afterhisinvolvement in serial
blasts in Bombay in 1993, most of the Hindu gangsters have parted company with him. Sunil
Samant, a dreaded gangster who continued to be loyal to him, was shot dead in Dubai in 1995
by the ChotaRajan gang. Apart from his brothers, who are his chief counsellors, he now runs
his empire through Abu Salem and Chota Shakeel. The heirarchical structure of his gang is
shown in Appendix
l.
2. Arun Gawli Gang
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After the death of Ramya Naik, the mantel of leadership of this gang fell on the shoulders of
Arun Gawli. There have been several inter-gang Kkillings with the
Dawood gangandtheyha ve been targetting the political and economic interests of each
other. This gang consists of about 200 to 300 persons. Interestingly, Arun Gawli was sent to
jail in 1990 and even though the Court granted him bail, he chose to remain in jail primarily
to escape the wrath of the Dawood gang. He was running his criminal empire from wit h in t
h e ja il pr emises by pa ssin g instructions through his visitors. His gang is involved in the
collection of protection money from rich businessmen and contract killings. He came out of
jail and started a political party, Akil Bhartiya Sena. He has again been sent back to jail for a
contract killing case. Arun Gawli is politically very active and has considerable influence in
the slumareas. Heis posin g a polit ica | challenge to the ruling Shiv Sena in Maharashtra.
3. Amar Naik Gang
This gang originated sometime in 1980 and was collecting protection money from the
vegetable vendors in Dadar area of Bombay. When the leader of this gang (Ram Bhat) was
sentenced to imprisonment in a robbery case, Amar Naik took over the reigns of the gang.
The main thrust of his criminal activities was to collect ‘haftas’ from the vegetable vendors,
hawkers, bootleggers and smugglers. This earned him good money. Due to a clash of
interests, his gang had several violent skirmishes with the Arum Gawil gang, not only outside
jail but even within the jail premises where gangsters of both the gangs were lodged, resulting
in several killings. This gang has a strength of about 200 criminals. Amar Naik was Killed last
year and the mantle of lea der ship h a s n ow fa llen on t h e shoulders of his younger brother,
an engineer by profession.
4. ChotaRajan Gang
ChotaRajan started his criminal career in the Dawood gang. After the 1993 bomb blasts in
Bombay, Dawood’s gang was divided on communal lines. ChotaRajan fell out with
Dawood and fled from India. He raised a new gang in 1994-95. According to one
estimate, the membership of this gang is about 800. His areas of operationareMahara
shtra,Karnataka, Uttar Pradesh and Delhi. He essentially is a drug-trafficker and
contract Killer. He joined hands with Arum Gawli and was responsible for the killing of
Sunil Samant, a trusted lieutenant of Dawood Ibrahim, in Dubai in 1995. It was a
retaliatory killing. He has targetted many Dawood loyalists and his gang has also suffered
inretaliatoryactions. ChotaRajan is presently operating from a foreign base.
5. Characteristics of Bombay Gangs
Based on the study of the Bombay underworld, VK Saraf has concluded that:
(i) 66% gangsters are in the age group of 19 to 28 years; 26% in that of 29 to 38 years
and 6.5% are above 40 years.
(i) 29% studied up to primary school, 42.5% up to secondary school and 5% had a
college education.
(iii) Mosthavepooreconomic backgrounds and were propelled into the world of
crime due to economic difficulties.
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(iv) Majority of the gangsters come from outside Bombay city and about 30% fr om ou
tsidethestateof Maharashtra.

(v) The gangs are not based on region or religion but after the 1993 bomb blasts, the
Hindu gangsters have diassociated themselves from the Dawood gang.

(vi) The Bombay gangster is a cool headed schemer and ruthless and un-hesitatingly
employs terroristic methods when he percieves his interest jeopardised. He is prone
to taking to violence on the slightest provocation.

(vii) There is no initiation ceremony orritual for the members. However, a ‘hopeful’ is
made to be involved in a criminal situation to test his metal.

(viii) The leaders have a caring attitude towards the members. The families a r e well
look ed a ft er by t h e leadership when the members are killed or are in jail.

(ix) A gang leader is not a total autocrat.He consults experienced people in the gang.
After the death of Sunil Samant, Dawood Ibrahim relies on his brothers and his
decisions are executed through Abu Salem and Chota Shakeel.

(x) There is evidence of a loose con feder a t ion of ga n gst er s. A smaller gang may
merge into a bigger gang but does not lose its identity completely. The smaller
gang carries out the decisions of the main gang but is left free to involve in any
activities of its choice, so long a s it does n otclashwit h t h e interests of the main
gang.

(xi) The gangsters have unflinching loyalty to the boss. Lack of loyalty means death.

(xii) The gangsters are divided in threecategories, namely, shooters, money collectors
and liaison workers. The liaisonworker s dea Iwit ht he lawyer sand law en for
cem n t t officials for helping the incarcerated gangsters. Each gang has certain
auxillary members. They have criminal records and generally provide shelter to the
gangsters and act as a depository for weapons. Their premises are used for holding
meetings and making telephone calls by the gangsters.

B. Delhi Gangs

Delhi is the national capital of the cou ntry. It is a bustlin g m et r opolis, inhabited by about
10 million people, with high industrial and business activity. Despite heavy commitments, the
police have hit organised criminal gangs hard, due to which they have not been able to
develop such deep roots as in Bombay. Even so, there is large criminogenic population in h a
bit ing t h e neighbou rin g St at es effecting Delhi.

As it is the home of rich industrialists, businessmenandprofessionals,
kidnapping for ransom is a lucrative business here. The going rate of ransom ranges from Rs.
1.00 crore to Rs. 5.00 crores. Fortunately, most of the cases have been solved by the Delhi
Police. Some victims paid huge ransoms to secure their release. Om Prakash Srivastava
Babloo and other U.P gangs have been responsible for several kidnappings. Table 14 shows
kidnappings for ransom in Delhi and the law enforcement action.

From the Table it is apparent that some fake cases were also registered. The proportion of
cases worked out by police ranges between 80 and 90%. Most of the victims are rescued.
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Four gangs, namely, Tyagi gang, Dinesh Gang, Rajesh Dhahiya gang and O.P. Srivastava
Babloo gang are most active in the city.
1. Veerappan Gang of Karnataka®
Veer appanisthemostnotorious criminal in the country today. The criminal ‘empire’
of Veerappan spreads over 6,000 sg. kms of thick tropical rain forests in the
Nilgiri hills, stradling the trijunction of Karnataka, Tamil Nadu and Kerala. He started his
criminal career as elephant poucher in 1965 and emerged as a real menace in 1986, when his
gang started com m it tin g ext or t ion s, m u r der s a n d kidnappings for ransom.
According to one estimate hehaskilled a bout 2000 elephants for their tusk and
committed theft of 40,000 Kgs of ivory worth about Rs.12.00 crores. His gang has also
indulged in large scale illegal felling of sandal wood trees which is used for cosmetics
purposes in India and abroad. The gang has acquired expertise in laying land mines due to
which a large number of police personnel were killed. At its peak, the gang had 150
members.
In view of the serious threat posed by
Veerappan gang to wild life and forests, a Special Task Force was set up by the States of
Tamil Nadu and Karnataka in 1993. Due to the relentless action of the Task Force, the gang
has now been reduced to about 25 members, with only four origina | member softhegang
su r vivin g. 133 recorded cases of murder and attempted murder exist in the police records
against this gang. Besides this, hundreds of grave crimes against innocent citizens remain un-
reported to the police. Veerappan’s gang is responsible for the killing of 119 persons and 60
police/forest officials. The police have recovered 125 firearms amd 5 tons of explosives from
the gang. Veerappan is an intrepid criminal who often expresses his wish to surrender to the
authorities, but a Iwaysba ck s out . La st m ont h ,h e announced his surrender but it was
turned down by the Government due to unrealistic conditions imposed by him. Interestingly,
he demanded CBI inquiry into the death of his brother Arjunan in police custody. He is one
of the longest surviving notorious criminals and has succeeded in escaping the law so far.

2. Om Prakash Srivastava@Babloo,Gang of Uttar Pradesh

TABLE VII
KIDNAPPINGS FOR RANSOM IN DELHI - 1993-1997
1993 1994 1995 | 1996 1997

(upto
15.12.1997)

1.CASES REGISTERED 28 40 43 23 17

2.CASES CANCELLED 2 9 6 1 1

3.CASES ADMITTED 26 31 37 22 16
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4.CASES WORKED OUT 26 27 |29 20 13 0
5.CASES NOT WORKED OUT | - 4 8 |2 3 g‘
ra
6.VICTIMS KIDNAPPED/ Kas
ABDUCTED 30 41 44 23 17 A
7.VICTIMS RECOVERED 29 37 |42 21 16 S
8.VICTIMS NOT | 1 4 2 |2 1 vas
RECOVERED tav
9.PERSONS ARRESTED 76 86 8L |59 45 a

was born to an educated family in Uttar Pradesh. He took to street crime during his
student days in 1983. He is a law graduate and is fond of good living. To date, 41 cases of
murder, attempted murder and kidnappings for ransom stand registered against him and
his associates. Several cases remainunreportedduetofear. Hisar eaof operation is
Uttar Pradesh, Delhiand Maharashtra.H eisresponsible for organizing kidnappings
in Delhi and Bombay in which ransom amounts were paid in foreign countries through
‘hawala’. At its peak, his gang consisted of about 50 criminals, mostly from Uttar Pradesh
and Delhi. He is presently in jail and half of his gang has been booked by the police. The

gang, though still active, appears to have lost much of its power.

3.

He was responsible for the Killing of a senior Central Government Customs officer, L.D.
Arora in 1993. Om Prakash Srivastava had organized this killing from a foreign country
through his shooters. He was arrested in Singapore in April,1995 on the basis of a Red
Corner Notice issued by Interpol. He was extradited to India in August 1995 for four
cases, including the L.D.Arora murder case. It was reported that he succeeded in
organising some kidnappings from within the within the jail premises through his
associates. The ransom amounts were paid abroad to his associates through hawala.
There are 744 powerful mafia gangs operating in Uttar Pradesh, according to the State
Government sources. They hold nearly every sector of the economy in a vice like grip,
running a parallel economy which runs into thousands of crores of rupees. The reach and
power of these dons is evident from the fact that so far only 81 gangsters, only middle
level members, have been arrested under the NSA and the Gangsters Act. These gangs
have the wide support of politicians and policeman alike.

Latif Gang of Ahmedabad
Ahmedabad is the capital of Gujarat state and is situated in the western part of
India. The Ahmedabad underworld is synonymous with Latif who started his criminal
career with a small time bootlegger in the mid 1970s and soon graduated to hving his own
illicit liqguor and gambling dens in the city. The Latif gang, which is believed to consist of
200 persons, owes its genesis and growth to the prohibition policy adopted by the
Government of Gjarat. As the adjoining State of Rajasthan is wet, it is a lucrative and low
risk to transport truck loads of liquor into the Gujarat state. Latif set up an elaborate
network of illicit shops in Ahmedabad city and made a fabulous amount of money. With
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affluence came political clout and his gang thereafter used the tactics of intimidation,
extortions, kidnappings and even murder against rival boot leggers and, thus, established
a total monopoly over the liquor business. The communal riots, a recurrent phenomenon
in the Ahmedabad city, gave him a chance to promote a Robin-hood image in the
community by helping the riot victims. The result was that even when he was jailed, he
won municipal elections from five different cities in 1987.
Latifandhisganghbecome mor e audacious and were responsible for daylight murders
in the city. The high-profile murder of an ex-member of Parliament was organised through
his gang from Dubai, where he joined with Dawood Ibrahim.
He is responsible for landing explosives on the Western coast, some of which were used in
the Bombay blasts. The gang is now deeply involved in contract killings, drug trafficking and
gun running. A part of the gang is also involved in settling business and land disputes. The
gang uses ‘hawala’ channels for collecting ransom abroad. It has linkages in several States in
the country.
In 1995 he was arested. 243 criminal cases including 64 cases of murder, 14 of kindnapping
and 21 offences against the Arms Act have been registered against his gang. The details of
the offences registered against the Latif gang and organisational chart thereof is enclosed as
Annexure 11.
4. Rashid Gang of Calcutta
Calcuta, a port town and one of the most populous cities in the country, is situated in the
Eastern part of the country and is part of West Bengal. Several organised criminal gangs
operate in this city and its surrounding areas. Examination of history sheets of 1,000
criminals involved in crimes of violence, insurgency and terrorist activities, between 1975
and 1985 revealed that the age group is between 21 and 25 years at the peak of crime. The
criminals started their career rather early at the age of 16-18. More than 90% of them were
unemployed and earned their living by smuggling and extortion. Most were from lower
income group families and lived in slums. They were addicted to narcotics and alcohol. Most
of them were without the benefit of education, though not illiterate. The study also revealed
that the gang lea der s (kn own a s Da da or Na st a n '), generally, come from middle class
strata of society. The gang leader is either semiliterate or an educated person with high
organisational ability. The average age group of the gang leader is 40 to 50 years.
In Calcutta the most well known gang is that of Rashid Khan who started his career as a
bookie in the ‘satta’ business, and developed a vast network of gambling business in the city.
Due to his money power, he also became close to the ruling political party. Even though his
activities were well within the knowledge of police, no serious effort was made to smash his
network. However, his luck ran out when in March, 1993, a huge bomb explosion took place
in a building under his control resulting in the death of 69 person and in ju r iest 0 46 ot h er
s. Th e a djoin in g buildings also collapsed. Rashid Khan and his associates were arrested.
Investigation disclosed that he had engaged his gang members in manufacturing bombs and
was stock-piling them for use in communal riots and against rival gangs. Due to the gravity
of crime, his political connections or money power did not help and he is now in jail.
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VIl. TYPES OF ORGANISED CRIME A. Drug Abuse and Drug Trafficking
It is perhaps the most serious organised crime affecting the country and is trulytransna
tionalincharacter. Indiais geogr a phically sit u a t ed bet ween t h e countries of
Golden Triangle and Golden Crescent and is a transit point for narcotic drugs produced in
these regions to the West. India also produces a considerable amount of licit opium, part
of which also finds place in the illicit market in different forms. Illicit drug trade in India
centres around five major substances, namely, heroin, hashish, opium, cannibas and m et
h a qu a lon e. Seizu r es of coca in e, amphetamine, and LSD are not unknown but are
insignificant and rare.

Our borders have traditionally been most vulnerable to drug trafficking. In 1996, out of
the total quantity of heroin seized in the country, 64% was sourced from the ‘Golden
Crescent’. The Indo-Mynamar border is also quite sensitive but the percentage of seizures
is much smaller. Indo-Sri Lanka border has also started contributing considerably to the
drug trade. The seizure of narcotic drugs from 1991 to 1995 and persons involved is
shown in Table VII.

In 1996, 13,554 Persons were arrestedundertheNarcoticsDrugsand
Psychotropic Substances Act. Out of them 130 were foreign nationals. Besides, 80
persons were detained under PIT NDPS Act, in 1991; 80 each in 1992 and 1993; 123 in
1994 and 89 in 1995.

India has a draconian anti drug law, the

N ar cot ics Dr u gs a n d P sychot r opicSubst a n ce Act 1985, wh ich pr ovides
minimum punishment of 10 years for offences under this Act. The conviction rate in drug
offences is rather low. It was 48.8% in 1995. The acquittals mainly result due t o n on
observa n ce of statutoryan d procedural safeguards viz, the enforcement officer
failing to volunteer himself for personal search before conducting the personal or house
search of the accused or failure in offering to have the accused sea r ch ed by a ga zet t ed
officer or a Magistrate. It is being contemplated to amend the Act to plug the procedural
loopholes and to calibrate punishments by grouping the offences.

Investigative skills need to be honed and trials expedited. Inter-agency exchange of
information amongst the countries by the quickest possible means, coupled with
expeditious extradition proceedings, would pr ove h elpfu I incurbingthedrug
meance.India signed bilateral agreements with USA, UK, Myanmar, Afghanistan, UAE,
Mauritius, Zambia, and the Russian Federation for ‘drug control’.

B. Smuggling

Smuggling,whichconsistsof clandenstine operations leading to unrecorded
trade, is another major economic offence. The volume of smuggling depends on the
nature of fiscal policies pursued by the Government. The nature of smuggled items and
the quantum thereof is also determined by the prevailing fiscal policies.

India has a vast coast line of about 7,500 kms and open borders with Nepal and Bhutanan
dispronetolargescalesmugglingofcontrabandandother consumable items.
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Though it is not possible to quantify the value of contraband goods smuggled into this
country, it is possible to have some idea of the extent of smuggling from the value of
contraband seized, even though they may constitute a very small proportion of the actual
smuggling.

Table IX shows the value of goods seized. The high point of smuggling was in 1990 when
contrabands worth Rs. 760 crores wer e seized. In t r oduct ion of va r iou s liberalisation
measures, such as the gold and silver import policies in 1992-93, have had their impact on
customs seizures. The total value of seizures came down by 30% (Rs. 536 crores in 1992) and
subsequently to Rs.389 in 1993.

The value of seizures of important commodities from 1991 to 1996 is shown in Table IX. The
value of seizures of gold and silver accounted for about 44% of thetotalseizuresanua
Ily priortot he liberalised import policies. It came down to 21% after the invocation of the
new policies. This value has been further falling. On the other hand, the seizures of com m
oditieslik e elect r on ic goods, narcotics, synthetic fabrics, wrist watches, Indian currency,
foreign currency etc rose during 1994-95. The value of seizure of electronic items rose from
Rs.35 crores in 1993 to Rs. 51 crores in 1995. The value of Indian currency and foreign
currency seized rose from Rs. 5 crores and 20 crores respectively in 1993 to Rs. 10 crores and
43 crores respectively in 1995.

In 1987, gold occupied the top position amongst smuggled items followed by

TABLE VIII#

SEIZURE OF NARCOTIC DRUGS &NO.OF PERSONS INVOLVED1991-1995

(in Kgs.)
Drug Type 1991 1992 1993 1994 1995
1.0pium 2145 1918 3011 2256 1183
2.Ganja 52633 | 64341 98867 187896 | 57584
3.Hashish 4413 6621 8238 6992 3073
4.Heroin 622 1153 1088 1011 1251
5.Mandrax 4415 7475 15004 45319 16838
6.Persons Arrested(No.) 5300 12850 13723 15452 14673
7.Persons Prosecuted(No.) 5546 7172 9964 9154 12918
8.Persons Convicted(No.) 855 761 1488 1245 2456

narcotics, electronic watches and silver. In 1995, however, narcotics occupied number one
position followed by gold, electronics, foreign currency and synthetic fabrics.

Table XI shows the number of persons arrested, prosecuted and convicted under the Customs
Act. In addition, 758 persons were detained under COFEPOSA in 1991; 423 in 1992; 372 in
1993; 363 in 1994 and 350 in 1995.
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C. Money Laundering & Hawala

Money laundering means conversion of illegal and ill-gotten money into seemingly legal
money so that it can be integrated into the legitimate economy. Proceeds of drug related
crimes are an important source of money laundering world over. Besides, tax evasion a n
d viola t ion of exch a n ge regulations play an important role in merging this ill-gotten
money with tax evaded income so as to obscure its origin. This aim is generally achieved
via the intricate steps of placement, layering and
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TABLE X2
VALUE OF SMUGGLED GOODS SEIZED 1988-1995
YEAR | VALUE OF GOODS
SEIZED
(in crores)
1988 443.14
1989 554.95
1990 760.08
1991 740.00
1992 535.71
1993 388.96
1994 535.22
1995 631.25

integration so that the money so integrated in the legitimate economy can be freely used by
the offenders without any fear of detection. Money laundering poses a serious threat world
over, not only to the only to the criminal justice systems of the countries but also to their
sovereignty. The United National Convention against Illicit

Traffic in Narcotics Drugs and Psychotropic Substances Act, 1988, (known as the Vienna
Convention) to which Indiaisaparty, calls for crim in a lis a t ion of laundering of the
proceeds of drug crimes and other connected activities, and the confiscation of proceeds
derived from such offences. There is no knowing how much
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TABLE X#
VALUE OF SEIZURES OF IMPORTANT COMMODITIES 1991-1996
(in crores)
1990-91 1991-92 1994-95 1995-96
Gold 198.8 188.5 55.4 50.8
Silver 146.6 147.7 3.6 0.54
Narcotics 25.1 21.8 54.3 77.94
Electronic Items 55.5 23.1 51.2 38.0
Foreign Currency 1.7 10.8 27.4 40.2
Indian Currency 6.5 5.6 6.6 5.6
Synthetic Fabrics 4.8 2.0 2.4 12.9
Watches 3.2 6.2 3.3 3.9
TABLE Xl
NUMBER OF ARRESTED, PROSECUTED AND CONVICTED 1991-1994
YEAR ARRESTED PROSECUTED CONVICTED
1991 2358 1669 574
1992 1745 1051 381
1993 1234 679 350
1994 1210 301 352
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money is laundered in India but the problem is quite serious. The tainted money is being
accumulated and integrated into the economy by organised racketeers, smugglers,
economic offenders and antisocial elements and is adversely affecting the internal
security of the country. Inor dertocur bt he meanceof mon ey laundering, the
Central Government is in the process of enacting the Proceeds of Crime and Money
Laundering (Prevention) Act, 1997. In the proposed Act, money laundering has been
defined as:
(1) engaging directly or in-directly in a transaction which involves property that is the
proceed of crime; or
(if)receiving, possessing, concealing, transferring, converting, disposing of withinthe
t er r it or ies of In dia , removing from or bringing into the territory of India the
property i.e proceeds of crime.
‘Crime’, as defined in the Act, covers, several Penal Code offences viz., waging war
against the Government of India, murder, attempted murder, voluntarily causing hurt,
kidnapping for ransom, extortion, robbery, dacoity, criminal breach of trust, cheating,
forgery, counterfeiting currency etc; certain provisions of the Prevention of Corruption
Act, 1988; NDPS Act, 1985; Foreign Exchange Regulation
Act, 1973 and the Customs Act,1962. Thus, ‘crime’ has been defined comprehensively in
the Act. The money generated through ‘crime’ is liable to be confiscated by the State.
Illegal currency transfers via nonbanking channels are called Hawala. It is an underground
banking system. Secret flows of money can take place in free currency areas as well as in
areas where cu r ren cy con version r est r ict ion s a r e practised due to the shortage of
foreign exchange. It operates in the following manner. Someone in the USA, for example,
deposits $1000 with an under-ground banker for payment to be made in India. The US
under-ground banker contacts their counter part in India immediately on the telephone or by
wire service and sends a coded message for payment to the Indian recipient. The hawala
operator in India would contact the recipient and fix a m eet in g place. Th e r ecipient , int h
emeanw hile,would haver e ceive d instructions on the telephone about the code word
s/he has to exchange with the h a wa la oper ator. Thu s, t h e hawa la operator in India
and the recipient of the money would exchange code words and the hawala operators would
hand over the money to the recipient. Of course, the hawala operator in USA would charge a
fee for the service rendered. There is no physical transfer of money in hawala operations as
in the regular banking channels. This channel is generally used by dr u gt r a ffick er s, sm u
ggler s a n d kidnappers.
Basically, the system operates on an ethnic network. The network may include more than 3 or
4 countries. The principal operators engage agents and sub agents in va r iou s cou n t r ies for
collect ion a n d disbursement of money. Hawala is widespread in In dia . F a m ilieswh o h a
ve members earning abroad are clients of the system. The dangerous aspect of the hawala
system is the nexus between hawala and illicit arms smugling, drug trafficking and terrorist
crimes.
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Investigations in hawala related crimes are conducted under the Foreign Exchange Regulation
Act. Even through the word ‘hawala’ has not been defined in FERA, the essence of the Act is
that any person who retains foreign exchange abroad or sends foreign exchange abroad,
without the Reserve Bank’s permission is violating FERA provisions.
D. Terrorism & Narco-Terrorism
Terrorism is a serious problem which India is facing. Conceptually, terrorism does not fall in
the category of organised crime, as the dominant motive behind terrorism is political and/or
ideological and not the acquisition of money-power. The Indian experience, however, shows
that the criminals are perpetrating all kinds of crime s, suchaskillings,rapes, kidn a
ppings,gun-runninganddrug
trafficking, under the umbrella of terrorist organisations. The existing crimina | networks are
being utilised by the terrorist leaders. India faced serious problems in the Punjab in the 1980s,
which has since been controlled with the installation of a popular government. The North
East still continues to be in turmoil due to the unlawful activities of ULFA and NSCN. The
terrorist groups there are partly financing their operations by kidnappings for ransom of tea
garden executives and extortion from businessmen. PWG and LTTE, in small pockets of
southern India, continue to indulge in continual acts of violence.
Table XI gives profile of violence in Punjab. Besides, 9 judicial officers, 62 media personnel
and 34 teachers were killed during this period. There was also a spill over of Sik h m ilit a n
cy int h e neighbouring States.
In view of threat to the national security, the Central Government, enacted an antiterrorist
law, Terrorist and Disruptive Activities (Prevention) Act, 1985. About 60,000 terrorists
were charged under this Act. However, the trials were slow and the conviction rate quite
low. This Act was allowed to lapse in 1995. India at present does not have any anti-
terrorist law.
India has become vulnerable to narco terrorism, bounded as it is by the ‘Golden Crescent’
on the West and the ‘Golden Triangle’ on the East. Narco terrorism assumes several
forms, namely:
(a) terrorists themselves indulge in drugt r a ffick ingtosup porttheirmovements ;
(b) sympathizers of terrorists livingabroad indulge in drug trafficking and send part of
their illegal profits to fund the terrorist movements ;
(c) terrorists join hands with drug lordsto gain access to the powers, in the countries
sympathetic to their cause, in order to utilise their connections with political powers
(d) terrorists give protection and supportto drug traffickers with fire arms, and the drug
traffickers, being acquainted with the routes, assist the terrorists in border crossings
to bring arms and drugs in the target country; and
(e) Smugglers supply fire arms to theterroristswhoarealso dru g traffickers.
The areas affected by terrorism in India are the border States which also happen to be
transit roues for narcotics to their destinations in the Western world. It is not a concidence
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that the growth of terrorist movement in Punjab synchronised with the emergence of the
Golden Crescent as a major drug producing area in the early 1980s. The emergence of
drug mafias in the Golden Crescent countries and their linkages with smugglers in the
border States of India have given impetus to gunrunning. There is positive evidence of
narco-terrorism in the border States of India even though the magnitude there of isnot s
ignificant.Somemixe dconsignments of narcotic drugs and arms were seized
from smugglers in the Punjab. There is also evidence that the money generated abroad by
the smugglers was used for purchase of weapons which were smuggled into the country
for terrorist activities. To illustrate, Dawood Ibrahim, utilised the existing smuggling
network in la ndin g consign mentsofarmsandexplosives on the western coast in

early 1993, used for causing serial blasts in Bombay.

E. Light Arms Proliferation & Trafficking

Light arms proliferation is a global phenomena. It has extracted a heavy toll in terms of
human lives and socio economic development of entire regions, costs of which can never
be adequately computed. In Afghanistan, the death toll has passed

1,00,000 and is still rising, while Cambodia,

SrilLankaandsome African St at es continue to see conflict related deaths in their
thousands. India has also suffered due to trafficking in illicit arms. The twin phenomenon
of rising crime as well as armed conflicts and terrorism are directly linked to the global
proliferation and movement of weapons. Appendix 111 shows t h e in ext r icablelin k s bet
weengu n running, terrorism, narcotics trafficking and crime.3

The Purulia Arms Drop Case is the most glaring example of illicit arms trafficking. On 17th
December, 1996, an Antonov 26 aircraft dropped over 300 AK 47/56 rifles and 20,545
rounds of ammunition, dragnov snipper weapons, rocket launchers and night vision devices
in a Purulia village in West Bengal State. The aircraft was bought fr om La t via for U S$2 m
illion a n d chartered by a Hong Kong registered company, Carol Airlines. Payments were m
a de m ostly t h r ough for eignba n k accounts. The aircraft was ferried to a foreign country
where it was registered. After a dry run over the air drop area, the aircraft moved to Bulgaria
from where the consignment of arms was picked up using a end-users certificate issued by a

for

eign country.
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The aircraft returned to a location in a foreign country and then flew over the air drop area,
parashuting the arms and then flew on to Phuket. On the return journey, the aircraft was

forced

TABLE XII* PROFILE OF VIOLENCE IN to land

PUNJAB- 1981-92 at
Year No.of Persons Killed No.of Policemen Killed Bombay
1981 13 2 ., wh er
1982 13 2 ethe
1983 75 20 crewwe
1984 359 20 rear
1985 63 8 rest ed.
1986 520 42 CBI
1987 910 95 investig
1988 1949 110 ated this
1989 1168 152 case and
1990 2467 493 7
1991 2586 493 persons
1992 1461 252 were
TOTAL 11,584 1689 charged,

including one British, 5 Latvians and an Indian. Several others absconded.

The seizures reflect only the tip of the iceberg. Similar caches have been seized in Punjab and
the North East. Gun running in foreign-made and Indian made weapons is a lucrative
business, in militancy affected and high crime areas. The premium on foreign made weapons
is quite high, and relevant laws need to be made more stringent and speedy trials ensured.

F. Contract Killings

The offence of murder is punishable under section 302 IPC by life imprisonment or death
sentence. Conviction rate in murder cases is about 38%. The chance of detection in contract
kilings is quite low. The method adopted in contract killings is by engaging a professional
gang foramonetaryconsideration. P artofth e prefixed amount will be paid in
advance which is called ‘supari’. The rest of the payment will be made after the commission
of the crime. The Bombay gangs specialise in contract killings. The amont they charge is
quite large and varies with the socioeconomic status of the targets. Dawood Ibrahim gang has
been responsible for contract killingsofseveralrichbusinessmen,industr
jalis t s a n d politicians. Gulshan Kumar, the music magnate of Bombay, was the latest
victim of this scourge.

G. Kidnapping for Ransom

Kidnapping for ransom is a highly organised crime in urban conglomerates. There are several
local as well as interState gangs involved in it as the financial rewards are immense vis-a-vis
the labour and risk involved. Generally, no injury is caused to the kidnapee if the Kidnappers’
conditions are met. Terrorist gangs have a Iso been occasion a lly in volved in kidnappings
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for quick money to finance their operations. In one recent case, the kidnapee was killed even
after his family paid a huge ransom amount to a U.P. gang. The leader of the gang was
known to the victim and he feared the victim would disclose the gang’s identity if released.
Several arrests have been made in this case. Incidentally, the leader of the gang is a Member
of the Legislative Assembly of the State of North India.
Delhi and Bombay are highly vulnerable to this crime. 43 cases were registered in Delhi
in 1995, against 40 of 1994. The incidence was less in 1996 and 1997, as most of the
cases were detected by the police and prominent gangs neutralised. The going rate in
Delhi and Bombay ranges from Rs. 1.00 to 5.00 crores, depending upon the paying
capacity of the victims. The gang headed by Om Prakas Srivastava is transnational in
character and often operates from foreign bases, with payments made abroad through
hawala channels.
In view of the aforesaid menace, a new section (section 364- A) was incorporated int h e
Penal Codetos p ecifically criminalised kidnapping for ransom and prescribes a
minimum punishment of 10 years.
H. lllegal Immigration
A large number of Indians are working abroad, particularly in the Gulf region. Young
people want to move to foreign countries for lucrative jobs. Large scale migration is
fostered by the high rate of unemployment in the country and higher wage levels in
foreign lands. As it is not easy for the aspirants to obtain valid travel documents and jobs
abroad, they fall into the trap of unscrupulous travel agents and employment agencies.
These agencies pr om iset ogive t h emva lid t r a vel documents and employment abroad
on the payment of huge amounts. Often the travel documents are not valid, and
sometimes they are simply dumped into foreign lands wit hou t givingthemt he prom
ised employment.
A gruesome tragedy occurred in which 170 Indians and some others drowned in the high
seas of the Malta-Sicily channel on 24t h a nd 25t h December, 1996.
Investigation of this case was handled by the CBI which disclosed that the travel agents in
India sent some groups of Indians t o Alexa ndria (E gypt)and Istanbul (Tu r key) by
a ir in Sept ember 1996. Thereafter, they were taken in small ships to the high seas from
Alexandria and Istanbul and were transferred to a big ship. There were about 460 people
from India, and other countries on board. The ship headed towards Italy. In the Malta
Sicily channel, they were required to shift to two smaller ships. While docking, the two
ships collided and water started pouring into the small ship which created panic. There
was rush to get back to the big ship and in the process 200 people, including 170 Indians
drowned. Country-wide investigation was conducted by the CBI and 25 travel agents wer
e ch a r gedwit h viola t ion of t h e Emigration Act, 1983.
E migration of India n st o for eign countries is regulated by the Emigration Act 1983,
which empowers the Central Government to regulate functioning of the travel agents and
employment agencies. The employment agencies are also required to give written
undertakings regarding minimum wages and surety of employment to the emigrants. The
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loop holes in the system are, however, exploited by theunscrupulouselements
by fals e representations and fraudulent deals. Itisatransnationalcrimeandin
volves unfathomable exploitation and human misery. International co-operation may pay
a vital role in curbing illegal migrations.
I. Prostitution
Trading in sex and girl-running is a very profitable business in which the underworld plays
an important part. Flesh trade has been flourishing in India in various places a n d in differ en
t for m s. Th e underworld is closely connected with brothels and call girl rackets, making
plenty of money through this activity. They supply young girls to brothels in different parts
of the country, shuttling them to and from the city to minimise the risk of their being
rescued.
According to a study conducted by the Indian Health Organisation, there are over 1,000,000
prostitutes in Bombay and an equal number in Calcutta. Delhi and Pune have an estimated
40,000 each. Even the relatively small town of Nagpur has about 15,000 prostitutes.
According to a survey conducted by PatitaUdhar Samiti, it isestimatedthatthetotaln
umberofprostitutesinthecountryisa bout25000,000. About 300,000 enter the
profession each year .
There is also evidence to show that it is a transnational crime. About 5,000 girls from Nepal
enter the flesh market each year in India.
Prostitution is not an offence in India. However, running brothels, inducing girls for the sake
of prostitution, detaining girls in brothels or running brothels in the vicinity of public places
is a criminal offence. There is evidence of underworld networks running the brothels and the
existing law has not been found strong enough to tackle the menace.
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VIIl. CASE STUDIES A. Shankar Guha Neogi Murder Case

Shankar Guha Neogi, a top labour leader of Cen t r a | In dia ,wa s shotdea d in September,
1991, while sleeping in his house. On the request of the Government of Madhya Pradesh, the
CBI moved into action. Investigation disclosed that he had given a strike call to about 80,000
workers of h is u n ion in Bhillai-Ra ipu r Belt ,demandingremunerativewagesand
permanancy of jobs for them. As the strike continued for almost nine months, this naturally
disturbed the functioning of several industrial units, particularly, that of steel manufacturing
units of the Shah family. Investigation further disclosed that a member of the Shah famly,
alongwith three others, including two local dons, had gone abroad to purchase fire arms for
murdering Neogi. The clue came in the form of an anynomous inland letter giving the above
information and mentioning the names of persons who had gone abroad. Suspicion was
strengthened due to the disappearance of a member of the Shah family after the incident.
Working on this clue, CBI, with the help of the local police, arrested the perpetrators of this
crime. The Shah family had assigned the task of eliminating Neogi to a local don who hired a
pr ofession a | Killer belon gin g t 0 a neighbouring State. It was a case of contract killing and
some money was paid before the killing by the Shah family and the balance amount was to be
paid after t h e com m ission of crim e. Th e killer absconded after the incident and it took
almost two years to track him down. There were three tiers in the conspiracy. In the first tier
were the motivators i.e the Shah family who wanted Neogi killed. In the second tier was the
local don who organised the killing. The third tier consisted of the actual shooter and his
associates.

After painstaking investigation, the charge sheet was filed against nine accused persons. The
case was decided last year and the trial Court convicted seven accused. While six p er son s
wer e given life imprisonment, the killer was ordered to be hanged. The case is now pending
High Court confirmation of the death sentence.

This is one of the few cases of organised crime in which three tiers of criminals, including
two members of the Shah fimily, have been convicted.

B. L.D. Arora Murder Case

L.D. Ar or a, a senior officer of t h e Customs Department, was shot dead in 1993, at
point blank range, while getting out of his car in front of his residence in the Allahabad
town of Uttar Pradesh. He had just returned from his office. The unknown assailant had
been waiting for him under the stair case of the multistoreyed building in which Arora
lived. The Uttar Pradesh Police could not get a breakthrough. The case ultimately came to
CBI. Investigation started from Bombay where the deceased was posted for a long time
and had come down heavily on a number of smuggling gangs, including that of notorious
smugglers Md. Dosa, Tiger Memon and Dawood Ibrahim. His general reputation and
family life were also found to be good, therefore it seemed that the killing was committed
due to professional reasons. Arora had been threatened by the smugglers in the past. Even
after his transfer from Bombay to Allahabad, he wasrunninghissourcesand pa
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ssingoninformationtohiscounter-partsinBombay, resulting in large scale
seizures of contraband. A suspect telephone number of a neighbouring country and
scrutiny of the telephone print out revealed that several calls had been made to several
numbers in Bombay and Delhi. Subscribers of the called numers were questioned and one
in Delhi disclosed that he was being called by notorious criminal Om Prakash Srivastava
from abroad. When questioned about his relationship with Babloo, he disclosed that
Babloo was his neighbour, living in a rented house, about a year back and had absconded
after a murder case (not Arora murder case). The Delhi Police records were checked and
it was found that Babloo was suspected in that murder case. It was also found that Babloo
was a contract Killer and smuggler. This made him a strong suspect. Invesigation also
disclosed that Babloo had repeatedly called a hotel number in Allahabad, several times on
the days proceeding Arora’s murder and also on the day of the murder. The hotel r egist
er disclosed t h a t som e of h is associates had stayed in that hotel and r eceived ca llIsfr
om Ba bloo. Ba bloo’s associates had given correct names in the h otel r ecor ds bu t wr
on g a ddresses. However, on further verification the names a n d a ddresses of t h e
suspect s wer e confirned. The shooter was caught in Delhi and his disclosure revealed
that Babloo had organised this killing on the instructions of smuggler Md. Dosa from
Dubai. He also disclosed how the conspiracy was planned, how the transport and arms
were provided by Babloo and his associates, and how Arora was eliminated. The car
involved in the crime was seized. He got Rs. 1.00 lac for the Killing and Babloo got 15.00
lacs from Md. Dosa. Arrest warrants were taken from the Court and Interpol alerted.
In 1995, information was received that Babloo was travellng to Singapore from
Dubai on a Nepalese passport. Interpol Singapore, was alerted and they detained Babloo
at the airport. On being informed of this development, Indian officials flew to Singapore
and submitted the arrest warrant and other relevant documents in the Court. The
disconcerting aspect of this case was that Babloo was travelling under an assumed name
on a genuine Nepalese pa ssport . During quest ioning by t he Singapore Police, he
pretended that he was not the person wanted by CBI. It was necessary not only to
establish a prima facie case in the Extradition Court at Singapore but also to firmly
establish his identity. Indian officials persuaded his elder brother to swear an affidavit to
prove h isiden t it y a n d fin ger pr in t s fr om Singapore and India were matched. The
Extradition Magistrate held that there was a prima facie case against Babloo in all the
court cases. He was extradited to India in August 1995 and is facing trial now. This was
the first extradition case in 45 years.
C.Terrorist Funding Case
A militant was arrested by Delhi Police sometime back along with some foreign currency and
objectinable documents, including letters written by a top militant leader from abroad to his
associates in India. His interrogation revealed foreign links and remitance of a large amount
of money into India from a foreign source through the ‘hawala’ channel. Due to its
importance, CBI was asked to take over the case. One more accused was arrested whose
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questioning disclosed that he had gone abroadandenteredintoacriminalconspira
cywithsometerroristsympathiserstodevelopaterrorist network in India. The
money was to come from a foreign source via the ‘hawala’ channel. The money did come and
the payment was made in Delhi by a low level ‘hawala’ operator. The money so received was
used for purchasing bank drafts in the name of fictitious persons. This was, perhaps, done to
keep the identity of the recipients secret so that this money could be used for terrorist funding
without detection.

Durin g in vestiga t ion a n u m ber of ‘hawala’ operators were arrested who disclosed the
names of their principals. Large scale searches were conducted in the business premises of
the main ‘hawala’ operators which led to the recovery of Rs. 1.5 crores in cash and a personal
diary showing payment of about Rs. 58.00 crores to various politicians and bureaucrats in
India. This case is now popularly known as J ain Hawala Case. The charge-sheets were filed
against several recepients of hawala money even though the evidence was not corroborated.
While the main case (i.e terrorist funding case) is progressing well in the Court, the Jain
Hawala Case, which was monitored by the Supreme Cou r t u n der it swr it ju r isdiction , is
presently embroiled in litigation in the Delhi High Court.

D. Advocate Shanmughsundram Case

Mr. Shanmughsundram, a practising lawyer, was brutally attacked in his residence in May
1995, in a southern State. The attack came in full view of his personal staff. The victim was
attacked as he was about to file a petition in the High Court against the corrupt activities of a
powerful politician. The local police made some arrest shutthatdid n otevokethe
confidence of the legal community. The case was handed over to the CBI by the High Court.
Investigation disclosed that the victim, though politically affiliated, was trying to seek
judicial intervention. This angered the politician who had the attack organised through his
underlings. The role of the local police was suspect in that they orchestrated the surrender of
certain criminals who were actually not involved int heattack ,butagreedtoown
responsibility with a view to shielding a politically powerful criminal gang. CBI investigation
established the identity of the real culprits. They were arrested and sent to trial. Welding
Kumar, the don who had organised the attack, was himself not present but was charged with
criminal conspiracy. All the assailants, including Welding Kumar, have been convicted for
life. However, the investigation could not go beyond Welding Kumar as adequate evidence
could not be built up against the motivators, the third tier. This is a common pr oblem fa ced
in in vestiga t ion s of organised crime.

IX. PROBLEMS IN CONTROL EFFORTS A. Inadequate Legal Structure
Ther ear e sever a l difficulties in combatting organised crime. First of all, India does not
have a special law to control/

su ppr ess or ga n isedcrim e. Bein g a continuing conspiracy, the incidents of organised
crime are dealt with under the general conspiracy law and relevant special Acts. The existing
law is inadequate as it targets individuals and not the criminalgroupsorcriminalente
rprises.
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Conspiracies are hatched in darkness and pr ovin gt heminacou rtof lawisa
herculean task. Being a member of the gang of dacoits or thieves is punishable under the
Penal Code, but being a member of any other criminal gang is not. The prime purpose of
organised crime is money through muscle power, comprising the officials operating the
criminal justice system and the officials and politicians in power. It is, therefore,
imperative that the criminal group and being its member or associate, is criminalised, as
has been done in many countries.

Similarly, there is need to deprive the criminal groups of their ill-gotten wealth. India
does not have a consolidated law on the subject.

The procedural laws in India are grossly inadequate to deal with organised crime. Under
section 167 of the Code of Criminal Procedure, the police are mandated to file the charge
sheet within 90 days from the date of arrest, failing which the accused is liable to be freed
on bail. Organised crime is complicated in nature and has inter-state and even
international ramifications which makes it difficult to conduct a thorough in vestiga t ion
wit hinthestatutorilypescribed time frame. This often results in the charge-sheets
being filed on the basis of half-baked investigations. Such cases often result in acquittals.
Besides, the bail provisions are quite liberal (sections 437 to 439 CrPC). In the early
1970s, the Supreme Court laid down that ‘bail and not the jail’ is the rule. This
emboldened crim in a | syndica t es a n d t h ey t ook advantage of this judicial
dispensation, frustrating efforts of the law-enforcerers in curbing crime. Further, section
438 of the CrPC provides for anticipatory bail even in heinous offences. This has been
misused by politically influential and rich people.

Further, a confession made before a police officer is not admissible under section 25 of
the Evidence Act, but a confession made before a Customs Officer or a Income Tax
Officer is admissible. As it is difficult to get the eye-witness evidence in cases of criminal
conspiracy, it makes the task of the police really very difficult. Furthermore, the
investigating agencies |l ook fororal,documentaryandcircumstantialevi
dencedurin g investigation. With rapid advances in science and technology, forensic
science has come to play an important role in criminal investigations. However, an
accused or suspect is not legally bound to give his handwriting, finger prints, blood
samples, photographsandintimateandnon intimate body samples viz hair,
saliva, semen, blood etc to the Investigating Officer, despite the order of the Court. Thus,
valuable pieces of evidence are lost due to this legal lacunae.

B. Difficulties in Obtaining Proof

As or ga n isedcrim in a | gr oups a r e structured in a hierarchical manner, the higher
echelons of leadership are insulated from law enforcement. It may be possible to have the
actual perpetrators of crime convicted, but it is difficult to go beyond them in the
hierarchy because of rules of evidence, particularly, non-admissibility of confessions
made by criminals before the police. The witnesses are not willing to depose for fear of
their lives and there is n o la w t o pr ovide pr otect ion t 0 t h e witnesses against
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organised gangs. The informers are not willing to come forward as some kind of stigma is
attached to being an ‘informer’. In crimes of violence, there is hardly any documentary
evidence. Insomecrimeslikegamblingand prostitution, the people in general
are willing participants. Incidents of killing of wit n esses or t h eirbein g bribed or
threatened do surface from time to time. Several judges and magistrates were killed in
Punjab. These difficulties hamper the control efforts.
C. Slow Pace of Trials & Low Conviction Rate
‘Justice delayed is justice denied’ is a well known maxim. The pace of trials in India is very
slow. Out of 7.12 million cases pending in the country, 0.77 million have been pending trial
for more than 8 years (18.6% of the total). The average time of trial in grave offences varies
from State to State but it is quite substantial and may run into years. This, coupled with other
factors, has resulted in low conviction rates. Only about 38% murder and rape cases r esult in
con vict ion in In dia . Th e percentage of conviction in dacoity cases is still lower. Hence,
people are losing faith in the efficacy of the criminal justice system and have become cynical,
apathetic and non-cooperative in control efforts.
D. Lack of Resources & Training
In our Constitutional frame-work, the police are the State’s subject. Investigation of cases,
their prosecution and the setting u pofth e criminalcourtsist h e responsibility of the
State Government concerned. Most of the States face a resources crunch and are not in the
position t o spareadequateresour ces forth e criminal justice system agencies. The
number of police personnel posted in police stations is inadequate. Besides, hardly any
training facilities exist for the investigation of organised crime. Further, there are no special
cells to handle organised crime investigations. The prosecutors neither h a ve a n y specia | a
ptit u de n or any specialized t r a in in g for con du ct in g organised crime cases. Moreover,
they are vulnerable to frequent transfers resulting in discontinuity in prosecution efforts.
Moreover, t h e n u m ber of cou r t s is inadequate as organised crime case are tried by
ordinary courts, there is inordinate dela y in their disposa | due to heavy backlogs.
E.Lack of Co-ordination
India does not have a national level agency to co-ordinate the efforts of the State/city police
organisations as well as cen t r a | en for cemen t a gen cies , for combating organised crime.
Further, there is no agency to collect, collate, analyse, documentandfunctionasacent
ralexchangeofinformationrelatingtointernationalandinter-stategangs
operating in India and abroad. Similarly, there is no system of sustained pursuit of selected
gangs at the national and State level. Apart from lack of institutional frame-work, there are
problems of coordinationbetweentheCentral Government and the State
Governments and between one State GovernmentandanotherState Governmentdue
to
differences in political perceptions. This pr oblembecom es quit e a cu t e when different
political parties are in power at the centre and in the States. Thus, there appears be no
sustained effort to combat organised crime. The information that comes into the hands of
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Central and State investigating agencies is not exhanged and, if exhanged, notinrealtim
e. Thu s, valuable clues are lost.
F. Dual Criminality
The crime syndicates do not respect national boundaries. Certain crimes, particularly drug
trafficking, are planned in one part of the world and executed in another. Criminals also move
fast from one part of the globe to another. Different nations have different legal structures. A
certain act may be ‘crime’ in one country but not in another. To illustrate, money laundering
is crime in USA and several European countries but not in India. Similar ly, somecountr
ies h a ve la ws a ga inst terrorism but others do not. Extradition of criminals from one
country to another is possible only when the principle of dual criminality is satisfied. India
has faced problems in the extradition of certain fugitive criminals on this count.
G. Criminal, Political & Bureaucratic Nexus
There has been a rapid spread and growth of criminal gangs, armed Senas, dr u g m a fia
s, smu gglin g ga n gs, dr u g peddlers and economic lobbiests inthe count rywhichh
ave, overtheyears, developed an extensive network of contactswit hthebureaucr
ats, gover n men t functionaries, politicians, media persons and democratically elected
individuals at the local level. Some of these syndicates also have international linkages,
including with the foreign intelligence agencies. In certain States like Bihar, Hryana and
Uttar Pradesh, these gangs enjoy the patronage of local level politicians cutting across
party lines. Some political leaders become the leaders of these gangs/armed senas and
over the years get themselves elected to local bodies, State Assemblies and even the
National Parliament through dubious means including rigging and killing of their political
rivals. Some of them collect large funds from the criminal syndicates for electioneering.
Resultantly, such elements have acquired considerable political clout seriously
jeopardising the smooth functioning of the administration and the safety of life and
property of the common man, causing a sense of despair and alienation among the people.
Due to the political influence of these syndicates, the investigating and prosecuting
agencies are finding it extremely difficult to deal effectively with them.
In view of the gravity of the problem.
The Government of India constituted a Committee under the Chairmanship of the
Union Home Secretary, N.N. VVohara in
1993. The Vohra Committee observed:-
“(i)On the basis of extensive experience gained by our various concerned in t elligence,
in vestiga t ive a n d enforcement agencies, it is apparent that crime syndicates and
mafia or ga nisa t ion s h a veest a blish ed themselves in various parts of the
country.
(i) The various crime syndicate/mafia or ganisat ion s h a ve d evelop ed significant
muscle and money power a n d est a blish ed lin k a ges wit h
Governmental functionaries, political leaders and others to be able to operate with
impunity (as recently exemplified by t h e a ctivities of
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Mem on brot h er s a n d Da wood
Ibrahim).”
The law en for cemen t a gen cies ar e finding it difficult to smash criminal syndicates in
the existing legal framework due to the money power and political linkages of the
organised criminal gangs. The problem becomes compounded when the leaders of the
gangs themselves become Parliamentarians and, sometimes, even
Ministers. A Minister in the Central Government was prosecuted and convicted (later
acquitted by the Apex Court) for harbouring members of a criminal gang. Another person
who headed a dacoity gang 15 years ago and is still facing trial in several dacoity cases,
rose to be a member of the National Parliament. Another individual who is facing trial in
12 serious crime s, includingamurdercas e investigated by CBI, rose to be a
Minister. When the law breakers become law makers or political superiors of the law
enforcerers, it is unrealistic to expect the latter to come down heavily on criminal
syndicates.
X. COMBATTING ORGANISED CRIME
It is the universal experience that organised crime is spawned by social economic and
political factors and advances in science and technology have lent it a transnational
character. Organised crime, like ordinary crime, cannot be rooted out com pletelyfr om a
ny societ y. It ca n certainly be kept within reasonable bounds by a deft mix of legal and
administrative measures, coupled with social and political commitment. International co-
operation can sound its death bell. I now propose to suggest some measures for
combatting organised crime, keeping in view the Indian ground realities.
A.Strengthening of Criminal Laws
1. Substantive Law
India does not have an special Act to control/supress organised crime. The draft of the
Suppression of Organised Crime Act is on the anvil but it is not known when it will be passed
into law. Organised crime and money laundering have close nexuswarrantingimmed ia
t e legis la t ive intervention. The proceeds of Crime and Money Laundering (Prevention) Act
is at a final stage and is likely to be passed into law soon. Besides, the ancillary laws such as
the Arms Act, 1959; the Explosives Act, 1884; the Explosives Substances Act, 1906; the
Immoral Traffic (Prevention) Act, 1956 need to be strengthened. Punishment provided for
public gambling in the existing law is grossly inadequate resulting in recidivism by the same
criminal goups.
2. Procedural Law
Certain amendments need to be made in the Code of Criminal Procedure. The maximum time
for police custody remand in section 167(2) of Code of Criminal Procedure is 15 days from
the date of arrest of an accused. It is our experience that this t im e is in a dequ a t e for in
vestiga t in g organised crime cases having inter-state and international ramifications. The
police custody remand should be enhanced from 15 to 30 days in cases of grave crime.
Further, the police are mandated to file the charge sheet in 90 days from the date of arrest of
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the accused, failing which s/he is liable to be released on bail. This period needs to be

enhanced to 180 days in grave crimes for in-depth investigation.

‘Bail and not the jail’ is the rule pursuant t o a Su pr em e Cou r t or der of 1970s. Legislature

should intervene to make the ba il pr ovision s m or e st r in gen t . Th e provision for

anticipatory bail (sec.438 CrPC) in grave crimes (i.e punishable with 7 years or more) should
be deleted. Further, no exparte bail orders should be passed by a court in grave crimes
without hearing the public prosecutor.

3. Evidenciary Law

(i) Confession made to a police officer : The Indian police are legally handicapped in
collecting fool-proof evidence against or dinary crimina Is and, m or e so, against
organised criminal gangs due t ocer t a in a r ch a ic pr ovision s of evidenciary law.
According to section 25 of the Evidence Act, a confession made before a police officer is
not admissible in the court. Due to this valuable evidence gathered during questioning of
the accused persons is lost. Such confessions are admissible in most countries of the
world. Of course, this is not to say that the Court should base conviction only on the un-
corroborated confession of an accused. What is being argued is that the Court should take
into consideration the confession made by the accused before a police officer along with
other corroborative evidence in formulating its opinion.

(ii) Forensic evidence: Forensic evidence plays an important role in criminal investigations.
The police are duty bound to collect forensic evidence which may include the following
types:-

(i) Hand writing ;

(i) Finger/foot prints ;

(iii)Blood samples for DNA profiling; (iv) Photographs ; and

(v) Intimate and non-intimate body samples viz. hair, saliva, semen, blood etc.

There is no law which legally binds an accused to give specimen hand-writing, blood

samples, foot prints or intimate or non-intimate body samples, even under the order of the

court. The result is that valuable forensic evidence is beyond the ambit of the investigating
agency. It is suggested that a provision should be incorporated in the Criminal Procedure

Code legally binding the accused to give finger prints, samples of hand writing, blood

samplesand intimateandnonintimatebodysamples,ifrequiredbythe

investigating agency. This will go a long way in building up forensic evidence against
criminal gangs, particularly in violence-related crime.

(iiiy Monitoring of telephones etc : The telephone facility is freely used by the gangs in
organising criminal activities. Section 5 of the Indian Telegraph Act,

1885,empowerstheCentral
Government or the State Government to monitor telephones and intercept telegraphic
messages for a period of 60 days. However, the evidence thus gathered is not
admissible in the trial. Int h e U.S.A, t eleph on es ca n be monitored by law
enforcement agencies under the orders of Federal Courts and the evidence so gathered
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can be used in the trial. The Indian Telegraphic Act should be suitably amended to
provide for admissibility of evidence gathered by interceptionoftelephonic
conversation or telegraphs. Similarly, the evidence of computer print-out of telephone
calls or fax messages sent or received on a particular telephone terminal should be
made admissible as evidence.

(iv)Undercover agents : Law enforcement agencies run under-cover agents in most
countries to gather information about criminal gangs, study their modus operandi and
evaluate their future plans and strategies. This information is used both for preventive

and investigative purposes. In the USA, the evidence gathered by under cover agents
is admissible as evidence whether it is in the form of their oral testimony or recorded
in audio or video form. Indian law does not permit this. The information so gathered
can be used only as information but not as evidence. This handicaps the law
enforcement agencies in building up cast-iron cases against organised gangs. It is
suggested that the law should be amended to provide for admissibility of such
evidence.

4. Witness Protection Programme
In ca ses of or ga n isedcrim e a n d terrorism, the witnesses are reluctant to depose in the
open court for fear of reprisals a t the ha nds of crimina I syndicates/ terrorists. The cases
of threat or criminal intimidation of potential witnesses are too many to be recounted.
Some witnesses have also been killed by the criminal gangs/ terrorists. As the courts go
by evidence on record for establishing the guilt of the accused, it is essential to protect the
witnesses from the wrath of criminal gangs. Hence, legal and physical protection should
be provided to crucial witnesses in sensitive cases so that they can depose fearlessly in the
court. After the enactment of Witness Security Reform Act 1984, the US authorities could
secure the conviction of several notorious mafia leaders. The US Witness Protection
Programme, essentially involves changing the identity of the witness, relocation, physical
protection if needed, and financial support till such time as s/he becomes self-supporting,
subject to the condition that s/he deposes truthly in the Court. It is extremely necessary to
provide protection to witnesses in India also, which could cover cases of national/ St at e
impor t a n ce in volvin g crim in a | syndicates/terrorists.

5. Mode of Trial

The trial is generally held in the open court (section 297 CrPC). The court can, however,

order in-camera trial if either of the two parties asks for it or the Court so desires (section

237(2) CrPC). Despite the express provision of law, the Supreme Court has discontinued this

usage. It would be appropriate to legally mandate incamera trial in organised/terrorist crimes.

6. Confiscating Proceeds of Crime

The main object of organised crime is acquisition of money and through money, power. It is

through money power that the gangs corrupt the criminal justice agencies and the political

leadership. A stage comes when the criminal gangs put a question mark on the existence of
the State. It has already started happening in small pockets of India. It is, therefore, essential
to deprive the criminal gangs of their ill-gotten wealth via stringent legislative measures. The
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laws relating to confiscation of proceeds of crime are strewn in several statutes. Some of the
important Acts relating to this are as follows :

(a) Sections 102 and 452 of CrPC ;

(b) Sections 111 to 121 of the CustomsAct, 1962;

(c) Sections 68 of the Narcotic Drugs and
Psychotropic Substances Act, 1985;

(d) The Criminal Law (Amendment) Ordinance, 1944 (Ordinance XXXVIII of 1994);

(e) Foreign Exchange Regulation Act,1973 (Section 63) ;

(HSmugglers and Foreign Exchange Manipulations (F or feit ur e of

Property) Act, 1976 ; and

Notwithstanding the existence of the aforesaid legal provisions, it is common ground that
organised criminal gangs have acquired huge assets. Annual turnover of Dawood Ibrahim
gang is estimated to be about 2000 crores a year. Several Bombay smugglers have invested
hundreds of crores in real estate and other front bu sin esses. Th is clea r lyshows a n
inadequacy of law. Hence, consolidation and strengthening of laws regarding
seizure/confiscation of proceeds crime is essential. I must, however, add that the p r ovis ion s
intheNarcoticsand
Psychotropic Substances Act 1985, on the subject are quite stringent, but this Act is
applicable only to drug related money and not to the money amassed through other crimes.
7. Immunity from Criminal Prosecution
As per section 306 of the CrPC, on the request of a police officer or a public prosecutor, a
court may tender pardon to an accused at the investigation or trial stage subject to the
condition of making fullandtruedisclosureof factsand circumstances concerning
an offence. This pr ovision is a pplicable in offences punishable with imprisonment of seven
years or more. The witnesses are not keen to turn approvers (State witnesses) as they have to
remain in jail till the conclusion of the trial. As the trials take years, there is little incentive for
them accept immunity fromthe State. Asth e evidence in conspiracy cases is rather
weak, approver t estimony helps a lot in s ecu r in g convictions. It is suggested that the
law should be amended to the effect that the ‘approver’ will be released on bail soon after the
conclusion of his testimony in the Court. This may encourage some accused to turn
approvers.
8. Presumptions against the Accused
An accused is presumed to be innocent until proved guilty. The entire burden is thus cast on
the prosecution to prove the guilt of the accused. Silence of the accused in a given crime
situation or his presence at the spot of crime at or about the time of the commisision of crime
is not presumed to be a circumstances against which he must explain. This casts unfair and
unreasonable burden on the prosecution. The British Government has updated their laws by
empowering the courts to draw adverse inferences against the accused in certain
circumstances in Criminal J ustice and Public Order Act, 1994. Keeping in view the low
conviction rates in grave crimes in India, and the reluctance of witnesses to depose a ga in st
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or ga n isedcrim in a | syndica t es/t er r or ist s, it would be of immense help to the

prosecution to raise certain presumptions against the accused, including that the followingz:

(i) If the arms or explosives are recovered from the possession of the accused and there is
reason to believe that similar arms or explosives were used in the commission of an
offence, the Court shallpresumethattheaccused committed the offence.

(i) If the fingerprints of the accused werefound at the site of the offence on anything,
including arms and vehicles, used in connection with the commission of an offence,
the Court shall presume that the accused had committed the offence.

(iii)If the co-accused has made a confession, the Court shall presume that the accused had
committed the offence.

(iv) If the co-accused has made a confession, thecourtshallpresumethatthe
accused committed the offence.

(iv) If the accused had made a confession of the offence to any person other than a police
officer, the court shall presume that the accused committed the offence.

9. Need for Speedy Trial

It is said that justice should not only be don ebu t should be seen t o be don e. Punishment

should visit the crime within a reasonable time, otherwise the confidence of the public in

the efficacy of criminal justice institutions will be shattered. India has been enacting and

enforcing modern laws for over a century now and has evolved a fairand equ it a bleju r

ispr u den ce.

Nevertheless, about 0.77 million criminal cases have been pending trial for over 8 years.
This does not include cases pending in High Courts all over the country. The slow pace of
trial adversely affects the conviction rate and witnesses suffer from memory loss or are
not available. Even prosecutors and judges lose interest in old pending cases. Speedy trial
can be achieved by streamlining the procedural laws; improving the quality of judicial
manpower ; increasing the number of courts and giving modern gadgetry to the courts.
Cooperative disposition of the prosecutors and defence counsels is also essential. Besides,
judges trying organised crime cases and the prosecutors handling them need to be given
specialised training, and continuance in their respective offices ensured for a reasonable
length of time.

B. Improving Co-ordination and Setting Up Specialised Units

1. Setting Up National Level

Coordinating Body
India has a federal structure in which the States have the exclusive jurisdiction to
investigate and prosecute criminal cases. The police forces in the States gather
intelligence about organised criminal activities within their States and generally do not
share it with other States or the central agencies. This insular attitude is equ a lly t r u e of
cen tralin vestiga t ive agencies. It would, therefore, be advisable to set up a national
level co-ordinating bodyoutsidethegamutofthepresentenforcement agencies.
The main function of this body would be co-ordination between the police forces of
different States and the Central investigative agencies. It would also conduct selective
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operations jointly with State Police Forces and Central enforcement agencies for nabbing
the members of criminal gangs, including those living abroad and for seizure of their
financial assets and arms. Further, this body would be responsible for collecting,
collating, analysing, documenting and acting as central exchange of information relating
to international gangs operating in India, the Indian gangs operating abroad and major
gangs operating in the States. It would also be the duty of the national body to keep
selected major gangs under su r veilla n ce a n d collect in t elligence regarding them. It
would be expected to take up investigation of specific and important organised crime
cases havinginter-Stateandinternationalramifications, unmindful of the
views of the Sate Government concerned. The body would also be responsible for
sustained pursuit of selected gangs having national and international dimensions until
such time as the gangs disintegrate and all important members are proceeded against
under the law.
2. Setting Up of Organised Crime Wingsin City Police Organisations
E xcep t for m et r op olit a n cities , awareness about organised crime in the police force is
very low. There is no system of collecting intelligence and pursuing in vestigationsinasu
stainedand systematic manner. It is suggested that each State/Metropolitan force should
have an Organised Crime Wing, the same at the State level as that of the apex body at the
national level. The Chiefs of the Wing would keep in constant touch with the national body
and their counterparts in other States/Cities.
3. Setting Up Organised Crime Cells at TheDistrict Level
The district is the basic administrative unit in India. The work of police stations is supervised
at the district level. However, t her e is ver y lit t le a wa r eness a bou t organised crime, its
dimensions, and the harmful effect it eventually has on the national economy and security, at
the district level. As districts are the most fundamental operational units in the police
hierarchical structure, it would be useful to set up organised crime cells directlyunderthe
controlofDistrict
Superintendent of Police. Their main job would be in vest iga t ion of importantorgan
isedcrim e ca ses, collect ion of intelligence against the criminal gangs and pr operdocu m en
tationabouttheira ctivities. Theywould als o ke e p surveillance upon important
gangsters.
4. Strengthening of Police Stations
Police station are the pivotal points in the enforcement machinery. No specialised body like
the National Co-ordinatory Body or organised crime wings at the State level can function
unless the police stations work effectively. It is, therefore, imperative to strengthen the police
stations in areas affected by organised crime. This would be possible only if they are
equipped with wellt r a in ed per son n el, good system s of communication and means for
mobility as also modern gadgetary necessary for investigation.
5. Common Database for Enforcement
Agencies
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Nomechanismorinstitutional
arrangement exists for collection of data regarding organised crime gangs either at the
Central level or the State level. This h a m per s in vestiga t iveeffor t s a n d planning. It is
suggested that a common data base be built up and stored in a computer accessible to all
enforcement a gen cies, t hrough net wor kingofthecomputers. National Crime
Recor ds Bureau could take up this job as it has the technical wherewithal to do so.
6. Education and Training
One of the weakest links in the struggle against organised crime is educationandtraininga
tthelocallevel. Publicadministrators,whoareawarethatorganised crime
exists in their community, a r e n otspen din g sufficien t tim e in educa ting a ndtraining
citizens, la w enforcement officers and other members in the criminal justice system.
Consequently, local persons with interest in curbing organised crime are left to their own
resources in securing information about those engaged in organised crime. Therearethr ee
modesfortransmittinginformationt ot hose concerned wit h organised crime
control. They are (i) education in academic institutions (ii) specialised training for law
enforcement officers and (iii) greater public co-operation. To implement one mode of
learning without the other will not produce the desired level of in formationaboutthe
crim in a | confederations.
It would be desirable to impart intense and highly select training to the police, probation
officers, judges and public procecutors about the impact of organised crime on the
society, the intelligence system, the statutes relating to organised crime, technology for
investigation and the various types of organised crime and strategies for combating it.
7. Defending Honest Officers
There is strong evidence of a criminalpolitical nexus. The officers who have taken
initiative to fight organised crime are sometimes transferred leading to their
demoralisation. Crime syndicates by themselves or in concert with politicians sometimes
launch a campaign of character assassination against honest officers, discrediting them. It
would, therefore, be desirable that officers of integrity and professional competence be
posted in organised crime prone areas and given a reasonable length of tenure, say 3
years. This would immunise them from the machinations of unscrupulous politicians and
organised crime leaders.
C. Enhancing International Cooperation
We are living in an era of “globalisation
of crime”. Speedy means of communication enable the transnational criminals to flee
from one country to another within hours after the commission of crime, and to organise
crimes spanning continents via the telephone. lllicit trafficking in narcotics drugs, illicit
immigration, proliferation of illicit arms and smuggling of contrabands are the main
transnational crimes affecting
India. According to Section 3 and 4 of the
PenalCode,anylndiannationalcommitting a crime abroad is liable to be tried
in India. Similarly, any foreigner committing a crime in India is also liable to be tried in
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India. It is not possible to bring the fugitive criminals to justice without cooperation of the
countries where they are living. In fact, international cooperation is the key to suppress
transnational crimes. The international cartels comprising of criminals of various ethnicity
regions and religions require response bytheinternationalcommunity.
International cooperation may entail va r iou slegalandgovernmental
interventions.
1. Speedy Extradition of Fugitive Criminals
Speedy ext r a dit ion ca n be a ver y effective method of bringing the fugitive crim in a Is
tojustice. Extrad ition proceedings presuppose the existence of an extradition treaty
between the Requesting State and the Requested State. Extradition requests must satisfy
the principles of dual criminality and speciality. Besides, the identity of the fugitive
criminal must be firmly established by the Requesting State.
India has signed extradition treaties with several countries. Such countries fall in three
categories. The first category consists of 33 Commonwealth countries wit hwh ich I nd ia
hasextradition arrangements, even though no formal extradition treaties have been
signed. In the second category falls countries such as
Bhutan, Belgium, Nepal, Netherlands, Canada, Switzerland, United Kingdom and USA
with which extradition treaties have been signed. The third category consists of countries
with which the treaties have been renegotiated. USA is one such country. Old treaty of
1931 with USA was renegotiated last year but is yet to be ratified. This Treaty provides
for a ‘political offence’ clause, excluding some crimes such as murder of the Head of the
State, aircraft hijacking offences, acts of aviation sabotage andcrimesagainstintern
a t ion a lly protected persons including diplomats, hostage taking and drug related
offences etc. The Treaty also provides for a waiver clause which means that if the
extraditee agrees to be extradited, the Requested State shall not go through the motions
prescribed in law. India is negotiating extradition treaties with several countries, in clu din
gtheRussianFederation, Germany and UAE.
The basic problem with the extradition treaties is the ‘political offence’ clause. The world ‘p
olitica I’ is op ent ova r ied interpretations both by the extradition courts as well as by the
executive authority of the Requested State. Terrorist violence is often motivated by some
kind of political considerations. If this logic is accepted, then it would not be possible to seek
extradition of any fugitive terrorist from abroad. It may not be possible to totally exclude
‘political offence’ clauses from the existing treaties or the treaties which are under
negotiation, but the scope of this clause should be narrowed down as much a s possible. Ar t
icle 1 of t h e SAARC Convention excludes certain terrorist offences from the ‘political
offence’ clause viz, murder, manslaughter, kidnapping, hostage taking and offences relating
to fire arms, weapons, explosives and dangerous substances. This principle could be adopted
in bilateral and multilateral arrangements at the international level. This issue should be taken
up in the international arena and effort made to narrow down the scope of the ‘political
exception’ clause, if not eliminate it all together.
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In dia h a s succeeded in secu r in g extradition of several notorious criminals including Om
Prakash Srivastava from Singapore in 1995. We also succeeded int h e secu r in g ext r a dit
ion of t wo t op terrorists from the USA last year. However, the case of another two is
pending in the US courts since the last 10 years. Recently, two Karsen executives, namely,
TuncayAlankus and CihanKaranci, involved in Rs.133 croses Urea import scam, were
extradited to India from Sweden. India has also extraditied certain criminals to the UK, USA
and other countries.

Asextraditioinisanimportantinstrument to bring fugitive criminals to justice, the
laws and procedures prevailing in d ifferen t cou ntr ies n eedt o be standardised on the basis
of the model extradition treaty drafted by UNO.

2. Deportation

It is our experience that extradition is a time consuming and lengthy process, where, apart
from satisfying the legal requirements of the Requested State, the judicial requirements of a
foreign court have also to be satisfied. On the other hand, deportation of an undesirable alien
is swift and speedy. India had sought extradition of a notorious drug smuggler Igbal Mirchi
from UK in 1996 but the request was turned down as the Extradition Magistrate held that the
evidence on record was not sufficient to establish a prima facie case. This often happens in
transnational crimes wherein the principal offenders organise crimes through telephone
systems in foreign lands. After the failure of the extradition proceedings, the Government of
India cancelled his passport and, thus, he became an illegal alien in UK. Some countries have
deported Indians back to the country on finding them without valid t r a veldocu mentsan
d we h a ve a Iso reciprocated in equal measure.

As deportation is one of the easiest methods of getting rid of undesirable elements,
standardised and universally acceptable norms should be evolved in the international
community in this regard.

3. Agreement on Mutual Legal Assistance

Assistance from foreign countries is often required for effective investigation and
prosecution of transnational crimes. Help is required in the matter of collecting
information; collecting evidence during investigation; identification and location of
persons and service of documents on them; access to records of financial institutions;
production of foreign witnesses; conducting sea r ch es a n d seizu r es; for feit u r e of pr
oceeds of crim e (in clu din g m on ey deposited in banks); transfer of prisoners to give
evidence or assist in criminal investigations. Help is also sought from a foreign country in
the execution of Letter Rogatories. India has enabling provisions in the Criminal
Procedure Code (SECTION 105) in the above matter (166-A and 166-B of the Code) .

In dia ’s experienceshows t h a t t h e response from foreign countries, with few
exceptions, has generally been positive. India has made Mutal Legal Assistance
arrangements with several countries in the recent past. Some of the recently concluded
Agreements on Mutal Legal Assistance are - India and UK (1992); India and Russia
(1993); India and Bulgaria (1994); India and Canada (1994); India and Egypt (1995);
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India and China (1996) and India and Oman (1996). We are also in the process of signing
Mutal Legal Assistance
Agreements with Kazakistan, Poland, Slovak Republic, Italy France, Hong Kong, Greece,
and Georgia.
The agreement between India and UK provides for assistance in investigation and
prosecution of crime and tracing, restraint and confiscation of the proceeds and
instruments of crime (including crimes involving currency transfers) and terrorists funds.
The agreement between India and Canada is quite comprehensive and covers all types of
crimes, including crimes relating to taxation, duties, customs and internationaltran
sfer of ca pit a | or payment. The assistance includes :
(i) measures to locate, restrain, forfeit or confiscate the proceeds of crime ;
(i) taking of evidence and obtaining of statements of persons :
(iiiy provision of information documents and other records including criminal and
judicial records ;
(iv) location of persons and objects including their identification ;
(v) search and seizure ;
(vi) deliver y of property, inclu din g lending of exhibits ;
(vii) making detained persons and others available to give evidence or assist
investigations ; and
(viii)Service of documents, including documents seeking attendance of persons.
Our arrangements with UK and Canada are working well. Canada has deported a terrorist
to India recently. We also assisted the Canadians in the Kanishka Bomb Blast Case. Such
bilateral agreements go a long wa y in effect ivein vestiga t ion a n d prosecution.
4. SAARC Convention for Suppression of Terrorism:Multilateral Arrangements
Apart from bilateral arrangements, In dia ha s also ma de mu lti-la t er a | arrangements
for suppression of terrorism with its neighbors. India is a signatory to the South Asia
Association for Regional Cooper at ion (SAARC) Con ven t ion for Su ppr ession of Ter
r or ism . SAARC countries consist of Bangladesh, Bhutan, India, Maldives, Nepal,
Pakistan, and Sri
Lanka.PursuanttotheSAARC
Convention, India enacted the SAARC
Convention (Suppression of Terrorism) Act, 1993. It is important to mention that in Ar t
icle 1 of t he SAARC Con vention,
terrorist activities have ben excluded from the ‘political offence’ clause for the purposes of
extradition. Extraditable crimes include unlawful seizure of aircraft; unlawful acts against the
safety of civil aviation; crimes against internationally protected persons, including diplomatic
agents; and common law offences like murder, kidnapping, hostage taking and offences
relating to fire arms, weapons, explosives and dangerous substances when used as a means to
per pet rat e in discrim in a t e violence involving death or serious bodily injury to persons
or serious damage to property.
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It would thus a ppea r that SAARC

Convention is an improvement on bilateral

Extradition Treaties and Agreements on Mutal Legal Assistance in that the scope of ‘political
offence’ has been drastically reduced.

5. Role of Interpol

Interpol has serviced law enforcers all over the world in their fight against crime in last 75
years of its existence. ‘The Red Corner Notice’ for the arrest of fugitive criminalsar e gen
er a llyexecu t ed by

Interpol. Sometimes difficulty arises when the requested Interpol does not have enabling
provisions in the domestic laws for effecting arrests. Section 41 of the Indian Criminal
Procedure Code empowers a police officer to arrest on the basis of a Red Corner Notice.
Similar provisions need to be incorporated in the criminal laws of countries where such
provisions do not exist. Secondly, help in investigations is sometimes declined by some
Interpols on the perceived ground of the offence being ‘political’ in character. This problem
IS going to persist in the forseeable future but its impact can be drastically reduced if the
principles ennunciated in the SAARC Convention are adopted at the regional and even
international level regarding grave offences i.eterorism, organised crime etc.

D. Political Commitment

I n cidence of or ga n is ed crim e is proportional to the will of the people to tolerate it. If
there is strong political commitment, it can be suppressed by legisla t ive a ction ,st r engt h
en in g of criminal justice system and building up of strong public opinion against it.
Organised crime thrives when political commitment is lacking. The Vohra Committee Report
h a s exposed t h e lin k a ges bet ween unscrupulous politicians and the criminal syndicates.
A segment of politicians, cutting across party lines, are dependent on organised crime figures
for financing their elections as well as giving them muscle power for rigging elections or
overawing their political opponents. One of the ways of brea k ingthe nexu s bet weent h
e criminals and politicians would be to enact stringent laws regarding election funding, with a
view to preventing the tainted money from whatever source, including from the crime
syndicates, seeping into the political system. Once this happens, people are likely to be
elected to the State and National Parliament that would have no obligation towards the
organised crime figures and are likely to have higher polit icalcommitmenttostamp ou
t organised crime. Another method would be to amend the election laws to prevent, apart
from convicts, those against whom charges have been framed by the court in at least in two
grave crimes, from running for elective offices. This would impel the political figures to keep
themselves at a safe distance from the crime figures and thereby help in cleansing the
political process. It needs to be reiterated that enforcement action, however efficient, is n ot
by it selfadequatetostampoutorganised crime.

E. Public Awareness

The surest means of curbing organised crime is to involve people in its prevention and
investigation and to build up public opinion against it through the print and electronic media,
workshops, seminars, and by socially boycotting organised crime figures. It is not unusual to
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see leaders of criminal syndicates acquiring Robin Hood images and becoming legends in
their life time. Quite a few have become Members of the State Assemblies and the National
Parliament. Some have become Ministers in the State Governments and occupy other elected
offices. They can be prevented from occupyin g h igh polit ica | offices by heightened public
awareness.

F.Role of Mass Media

Mass media-both print and electronic media-can play an important role in exposing
organised crime and help build public opinion against it. Indian mass media has been
doing this job quite well and everyday we read lurid accounts of the a ctivities of crim e
syndica t esint h enewspa persandma ga zin es. Not a ble newspapers and
magazines have also taken to investigative journalism in this field. In this process, some
media persons have suffered at the hands of the criminals but undaunted by it, they are
going ahead with the exposes. This is a very heartening trend and must be encouraged.

XI. CONCLUSION

Organised crime is first of all a domestic problem and, when unchecked, it assumes a
transnational character. Organised crime succeeds so long as nations permit it to succeed.
The first and foremost step in our control efforts should be to keep ‘in cident > or or din a
ry crim e wit h in reasonable bounds by keeping criminal elements under reentless law-
enforcement pressure. If we succeed in this effort, we would have obviated or at least
diminished the possibility of unattached criminal networks and the phenomenon of
organised crime. Organised crime, depending upon its intensity, spread and dimensions,
must be combated by a deft mix of strengthening of criminal laws and criminal justice
system; institutionalising a national and State level co-ordinating mechanism and
involving the mass media in control efforts. Law enforcement, however efficient, cannot
succeed by itself without strong political commitment. This pre-supposes exclusion of
criminal elements and their political sympathisers from elected public offices. As
organised crime is for the acquisition of money power, it is imperative that the flow of
money to organised criminal groups is dried up through stringent legislative and
enforcement action.

A democracy has inherent infirmities wh ich m a n ifest t h em selves in t h e functioning of
criminal justice agencies. Despite best efforts, domestic crime is likely to spill into the
international arena a n d oft en does. H ence, t h e n eed for international co-operation in
suppressing it in the form of expeditious extradition of fu git ivecriminals,deportation
of undesirable aliens; mutual legal assistance in investigations and prosecutions and speedy
execution of Red Corner noticesissuedbylnterpol Further,th e international
community must put their heads together to harmonise extradition and deportation laws and
to narrow the scope of ‘political offences’ in extradition laws and the Interpol charter.
Thefightagainstorganise dtransnational crime is a formidable task, but
heightened public consciousness, increasing governmental concern and m u t u a llydepen
dentinterestsoft he international community do give us a ray of hope.
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(Sources:Patterns of Global Terrorism, US State Department, International Narcotics Control
Strategy Report.)
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“Gang means a group of persons, who acting either singly or collectively by violence or
threat or show of violence or intimidation or coercion or other unlawful means, with the
object of gaining undue political, physical, econ om ic or ot h er a dva nt a ge for himself or
any other person, indulge in anti-social activities, namely: (i) offences punishable under
Chapter XVI or Chapter XVII or Chapter

(i)

(iii)

(iv)

V)

(vi)

XXI1 of the IPC ; or

distilling, manufacturing, storing, transporting, importing, exporting, selling or
distributing any liquor or intoxicating or dangerous drugs or other intoxicants or
narcoticsorcultivatinganyplantincontraventionofanyofthe
provisions of the UP Excise Act, 1910 or the Narcotics, Drugs and Psychotropic
Substances Act, 1985 or any other law for the time being in force; or

occupying or taking possession of immovable property otherwise than in accordance
with law, or setting up false claims for title or possession of immovable property
whether in himself or any other person; or

preventingorattemptingto prevent any public servant or any wit n essfr om disch
arginghis

lawful duties ; or

offences punishable under the

Suppression of Immoral Traffic in Woman and Girls Act,1956 (Act No.104 of 1956) ; or

offences punishable under section

3 of the Public Gambling Act, 1867

; or

(vii) preventin g or dist u r bin g t h e smooth running by any person of his lawful business,

profession, trade or employment or any other law fu lactivityconnected

therewith ; or

(viii)activities enumerated in clause (b) of Section 2 of the Uttar Pradesh Control of
Goondas Act, 1979 ; or

(ix) offences punishable under section 171-E of the Indian Penal Code or in preventing or
obstructing any public election being lawfully held by physically preventing the
voters from exercising electoral rights ; or

(x) inciting others to resort to violence to disturb communal harmony ; or

(xi) creating panic, alarm or terror in public ; or

(xiterrorisingorassaultingemployees or owners or occupiers of public or
private undertakings or factories and causing mischief in respect of their properties ;
or

(xiii)inducing or attempting to induce a n y per sont o go t o for eign countries on false
representation that any employment, trade or profession shall be provided to him in
such foreign country ; or

(xiv)kidn a ppin g of abduct ingany personwit hintenttoextortransom; or
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(xv) diverting of otherwise preventing any aircraft or public transport vehiclesfr om

followin g it s scheduled course.”

A gangster “means a member or leader or organiser of a gang and includes any person
who abets or assists in the activities of a gang enumerated in clause (b), whether before or
after the com m ission of such a ctivities, or harbours any person who has indulged in such
activities.” 17. The Indian Mafia by S. K. Ghosh.

18. lIbid.

19. Ibid.

20. Formation of Criminal Gangs in Majorcities by VK Saraf
(an unpublished study sponsored by the Government of
India).

21. Ibid.

Page 166 of 208




22.

23.
24,
25.

26.
27.

28.

29.
31
32.
33.
34.

35.
36.
37.

38.

FORMS OF CRIME

STUDY MATERIAL FOR CRIMINOLOGY @
SEMESTER - 11, ACADEMIC YEAR 2022 - 2023

Based on the data collected from theOffice of the
Commissioner of Police, Delhi.

Based on the report of Joint Task Force,Karnataka.

Based on a paper prepared by thisauthor (unpublished).

Based on a report prepared by theOffice the Commissioner

of Police, Ahmedabad.

Based on the investigation conductedby CBI.

Narcotics Control Bureau Report

(1995).

Data compiled by the Departmental ofRevenue,
Government of India, New Delhi.

Ibid.30. Ibid.

Ibid.

Uncivil Wars by Med Marwah (page390).

Ibid.

Paper on ‘Proliferation and Smugglingof Light Weapons within the
Region’ by Tara KarthaReseach Fellow, IDSA, New Delhi.

Op cit. note 32.

Op cit. note 17.

Based on a paper published by theauthor titled ‘Crime Scenario in India :
Need to Strengthen Criminal Laws’ in CBI Bulletin (1996).

Such presumptions could be raisedunder Section 21 of the Terrorist and
Disruptive Activities (Prevention) Act,

1987, which was allowed to lapse in 1995 and has

not been substituted by another anti-terrorism law.
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